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INTRODUCTION

The Shingwauk Indian Residential School in Sault
Ste. Marie operated between 1878 and 1970. The
school site now has one of the largest collections
of residential school history in the country.

It has taken extraordinary courage for the thousands of survivors that have come forward to speak publicly about the
abuse they suffered. It is a testament to their resilience as individuals and to the strength of their cultures.’

m n September 19,2007, the Indian Residential policy of creating residential schools for Indigenous
Schools Settlement Agreement (IRSSA, or children with the establishment of three schools in Alberta
Settlement Agreement) was implemented. The IRSSA and Saskatchewan. The residential school system - funded
simultaneously signified a culmination, a continuation, by the Government and administered by Christian
and a commencement of efforts towards reparation and Churches - was designed to separate children from their
reconciliation for the history and ongoing impact of families in order to “civilize" them, and to “get rid of
Canada’s residential school system.? the Indian problem”3 From then until the final federal
residential school closed in 1997, more than 150,000 First
In 1883, the government of Canada had formalized a Nations, Inuit, and Métis children attended these schools.

The Right Honourable Stephen Harper, Prime Minister of Canada, “Statement of Apology to Former Students of Indian Residential Schools", Official Report (Hansard), Canada, Parliament, House of Commons. 39th Parl., 2nd sess., vol. 142,
no. 110 (Ottawa: Parliament of Canada, 11 June 2008).

The full text of the Indian Residential Schools Settl Ag (IRSSA) is available at: http://www.residentialschoolsett! calsettl html

Public Works Minister Hector Langevin, Hansard, 22 May 1883; Duncan Campbell Scott, Deputy Superintendent, Department of Indian Affairs, (1920), National Archives of Canada, Record Group 10, vol. 6810, file 470-2-3, vol .7, pp. 55
(L-3)and 63 (N-3), as cited in John Leslie, The Historical Development of the Indian Act, 2nd ed. (Ottawa: Department of Indian Affairs and Northern Development, Treaties and Historical Research Branch, 1978) p. 114. It should be noted
that church-operated Indian Residential Schools predated confederation; the new policy was created to systematize and expand this already existing system
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panning more than one hundred years and more than

one hundred schools, the residential school experience
was not the same for every child or in every location. Some
former students talk about learning new subjects; about
participation in sports, music, or dance; about a teacher who
tried to be kind and sheltering. Some went on to higher
education. But these stories are the exceptions. For most, the
residential school system was profoundly negative and had a
lasting impact on the children, on their families, and on their
culture. Children as young as three were forcibly removed from
their families and communities and taken to the schools. When
they arrived, their clothes were often discarded and destroyed.
They were often no longer called by their names but were given
new English or French names, and numbers by which they
were referred to throughout their years at the school. They were
typically forbidden to use their language, follow their spiritual
beliefs, or practise their cultures. Many schools prohibited
parental contact, and children did not see their families for
months or years at a time. At the school they could face extreme
discipline and be forced to do labour. If they tried to escape,
they were tracked down by the police and brought back to the
schools where they were punished. Many of the students were
subject to physical, psychological, and sexual abuse.

Beginning in the 1990s and continuing into the 2000s,
organizations and individuals started to embark in concerted
ways to acknowledge and address the legal, moral, and spiritual
wrongs that the Indian Residential Schools legacy had inflicted.

An increasing number of former students began to file
individual lawsuits against the Government of Canada and

the Churches. Survivor groups were formed, and law firms
launched class action suits on behalf of those former students.*
When it was achieved in 2007, the Indian Residential Schools

Settlement Agreement was the largest class action settlement
in Canadian history and marked the culmination of many
thousands of active or potential civil litigation claims.

At the same time, the IRSSA represented a step in a continuum
of efforts, legal and otherwise, to come to terms with this
dark chapter in the country's history. Churches had by then
offered apologies for the residential schools; the Royal
Commission on Aboriginal Peoples had called for a public
inquiry into the schools®; dialogues and discussions had
been undertaken and, ultimately, multi-party negotiations
were launched to determine and achieve a comprehensive
approach to addressing these deep and complex issues. The
Indian Residential Schools Settlement Agreement was thus
a continuation of a number of significant measures on a
protracted and ongoing path toward recognizing and
healing the past.

The IRSSA also signaled the commencement of several

new initiatives. It created a Common Experience Payment,
designating $1.9 billion to provide compensation for all
surviving former residents of Indian Residential Schools. This
marked the first time that compensation was awarded for the
collective experience of all who had resided at those schools.
The Settlement Agreement provided a five-year endowment
for the Aboriginal Healing Foundation in the amount of
$125 million, and set aside an additional $20 million for
funding national and community-based commemoration
projects. Furthermore, the Agreement established a Truth and
Reconciliation Commission to compile the historical record and
promote awareness of the Indian Residential School system,
"to put the events of the past behind us so that we can work
towards a stronger and healthier future... and pave the way
to reconciliation."

4 In partial response to these claims, Canada commenced, in 2003, an out-of-court Dispute Resolution process to expedite the resolution of claims. This process is discussed in Chapters 3 and 4.
°  Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission on Aboriginal Peoples (Ottawa: Minister of Supply and Services, 1996).

¢ IRSSA, Schedule "N’ p. 1.
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u swell, the Settlement Agreement
created an Independent Assessment
Process (IAP) to adjudicate claims and
provide compensation for former students
who had suffered abuse at residential
schools. As it was part of a class action
settlement, unless a class member opted
out, the IAP became the only means for
former students to advance claims of
abuse; all class members who did not opt
out of the Settlement Agreement would
be bound by its terms, and unable to sue
the government or the churches for issues
emanating from the residential school
experience.” Former students wishing to
submit a claim under the IAP were given a
five-year period in which to do so, with the
deadline for applications being September
19,2012. Ultimately, more than 38,000
Residential Schools survivors had filed
claims under the 1AP®

In the over 13 years since the signing of
the IRSSA, the IAP held 26,707 claimant
hearings, issued 27,846 awards, and
awarded $3.233 billion in compensation.’
It marked a unique experience in the
history and legacy of Indian Residential
Schools in Canada, and also - given its scale
and approach - a unique undertaking in the
resolution of civil litigation. It is thus vital

at this juncture to capture in some measure
the history, development, implementation,
and impact of this core aspect of the
Settlement Agreement. The Oversight
Committee of the IAP hopes that its Final
Report on the Independent Assessment

Process will contribute to an understanding
of the magnitude and complexities of this
process, of the challenges in ensuring that
the IAP would meet its objectives under the
Settlement Agreement, and of the lessons
that have been learned in shaping and
delivering an undertaking of this nature
and importance.

The Oversight Committee would like to
acknowledge the many IAP claimants,
stakeholders, and staff who have
contributed to this Report. In particular, we
would like to thank the tens of thousands
of survivors who came forward to relate

More than 26,000 hearings were held in the IAP

m
B

their personal histories and experiences at the
residential schools.

The claims filed under the IAP have now

been resolved and the work of the IAP

itself is concluded.” However, the need to
continue the healing journeys of residential
school survivors, their families, communities,
and Nations to work toward individual and
collective reconciliation of the divisions caused
and exacerbated by this important chapter of
Canadian history, remains; so too does the
need to address their impacts on contemporary
Canadian society as a whole. This Report is
dedicated to that ongoing journey.

7 Section 4.06 (i) of the IRSSA allowed for claims to be litigated in certain specified circumstances: "....a Class Member who on or after the fifth anniversary of the Implementation Date had never commenced an action other than a class
action in relation to an Indian Residential School or the operation of Indian Residential Schools, participated in a Pilot Project, applied to the DR Model, or applied to the IAP, may commence an action for any of the Continuing Claims within

the jurisdiction of the court in which the action is commenced."

& Some of these were continuations of claims filed under the former Dispute Resolution process. Following the deadline for IAP applications, the Supervising Courts added several schools to the terms of the Settlement Agreement and
provided for former students of those schools to submit IAP applications: The Courts (in Fontaine v. Canada (Attorney General), 2012 BCSC 839) also allowed a number of unsubmitted claims that had been handled by former claimant
counsel David Blott to be deemed “accepted as filed" following the IAP application deadline: Chapter 4, footnote 78.

?  In addition to this number of initial claimant hearings, the IAP also conducted separate hearings for witnesses and for alleged perpetrators, as well as claimant continuation hearings if required. The total number of awards includes
those issued by adjudicators (23,425) and those resulting from the Negotiated Settlement Process (4,144). The total amount of compensation paid includes awards to claimants, disbursements and claimant counsel legal fees paid by the

Government of Canada.

The completion of IAP adjudication is subject to any cases that may in future be referred to the process by the Courts.
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THE LEGACY OF INDIAN
RESIDENTIAL SCHOOLS IN CANADA

E ver the past several years, there have been numerous Canada began funding the establishment of the Indian Residential
in-depth examinations of the history and experiences of School system in Canada to meet its obligations under the Indian
Indian Residential Schools in Canada. Perhaps the most notable Act(1876), and treaty obligations to provide education. At the

and comprehensive of these was contained in the Final Report request of Prime Minister Alexander Mackenzie, Nicholas Flood

of the Truth and Reconciliation Commission, whose mandate Davin conducted a study of the boarding school concept used for
included the creation of “as complete an historical record as "aggressive civilization” of Indians in the United States. The 1879
possible of the IRS system and legacy”."" While it is not necessary Davin Report promoted educating Indian children at industrial

to replicate these significant studies in this Report, it is important schools away from their families and cultural traditions to facilitate
to understand the Indian Residential Schools Settlement the destruction of Indigenous spirituality.” The objectives were
Agreement, the IAP, and the experiences of residential school based on the assumption that Indigenous cultures and spiritual
survivors, in the context of that history. The following, therefore, beliefs were inferior to the European-Canadian culture. He noted:
provides a brief description of the background and legacy of

Indian Residential Schools in Canada. “If anything is to be done with the Indian, we must catch him

very young. The children must be kept constantly within the
History of Residential Schools in Canada  cirdle of vilized society”

While attempts by missionaries to assimilate Indigenous peoples Davin urged the Government to build and fund the schools to
can be found as far back as the 17th century, the first known be run and operated by the Churches. To implement its policy
residential schools in Canada (then known as "Mission schools") of assimilation, in 1883 the Government of Canada funded

can be traced to the 1820s." These were boarding schools run three residential schools and relied on the Christian religious
by the Churches in Upper and Lower Canada, the Red River, and organizations to provide teachers and education. By 1900, 61
in British Columbia. Roman Catholic, Anglican, Presbyterian, and schools were in operation, in all provinces and territories except
United Church clergy developed curricula and established and/or for New Brunswick and Prince Edward Island. This number grew
operated the schools to educate Indigenous children™. to a total of 140."7

Proposals for a federally-supported residential school system The Roman Catholic Church accounted for approximately 60%
began to emerge in the early 1800s, including the Bagot Report, of residential school operations, the Anglican Church of Canada
seen as the foundational document for the federal residential approximately 30%, and the United Church of Canada and
school system.™ Following Confederation, the Government of Presbyterians 10%.

" Canada and Plaintiffs and Independent Counsel and The Assembly of First Nations and Inuit Representatlves and The General Synod of the Anglican Church of Canada et al, Indian Residential Schools Settlement A Residential
Schools Settlement Official Court Notice, (8 May 2006), Schedule N, Section 1 (e), http://www.residenti Isettl calIRS%20Sett! %20Ag! t%20ENGLISH.pdf. See Truth and Reconciliation Commlssmn of Canada,
Honouring the Truth, Reconciling the Future. Summary of the Final Report of the Truth and Reconciliation Commission (Toronto: James Lorimer & Co., 2015) See also Aboriginal Healing Foundation, From Truth to Reconciliation:
Transforming the Legacy of Residential Schools (Ottawa: Dollco Printing, 2008); Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission on Aboriginal Peoples (Ottawa: Minister of Supply and Services, 1996); P.
Fontaine, A. Croft, and the Truth and Reconciliation Commission, A Knock on the Door: The Essential History of Residential Schools (Winnipeg: University of Manitoba Press, 2015); K. Mahoney, “The Settlement Process: A Personal
Reflection,” University of Toronto Law Journal, 64, No.4, (2014); J. R. Miller, Shingwauk's Vision: A History of Native Residential Schools (Toronto: University of Toronto Press, 1996); J. S. Milloy, A National Crime: The Canadian Government
and the Residential School System, 1879-1986 (Winnipeg, University of Manitoba Press, 1999); P. Regan, Unsettling the Settler Within: Indian Residential Schools, Truth Telling, and Reconciliation in Canada (Vancouver: UBC Press, 2011).

12 Truth and Reconciliation Commission of Canada, H ing the Truth, Reconciling the Future.

13" The United Church was formed in 1925 with the union of the Methodist Church, Canada, the Congregational Union of Canada, two-thirds of the Presbyterian Church of Canada, and the General Council of Union Churches.

14 C.Bagot (The Bagot Commission), The Bagot Report: A Report on the Affairs of the Indians in Canada (Ottawa, Government of Canada, 1844).

= Milloy.
16 Nicholas Flood Davin, Report on Industrial Schools for Indians and Half-Breeds, Report produced for the Minister of the Interior (Ottawa: s.n., 1879).
17 There were 130 Indian Residential Schools included in the 2007 Indian Residential Schools Settl Ag .An additional eight institutions were added through Article 12 of the Agreement and two schools were added by the

Courts, bringing the total number of recognized schools to 140.
16 "Oblates in the West: The Alberta Story", Heritage Community Foundation Alberta Online Encyclopedia, University of Alberts, 2009 , http://wayback.archiveit.org/2217/20101208160339/http://www.albertasource.ca/oblatesinthewest/eng/
index.html.
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n n the beginning, residential schools were poorly
attended, as Indian agents and local clergy had a hard

time convincing parents to send their children to these schools.

Small schools on or near the reserves initially were more
popular, but the industrial school model began to dominate:
in part because of the cost effectiveness of larger facilities,
but also because removing children from their families and
communities drew them farther from their language and
traditional practices.”

Attendance issues were addressed by regulations intended to
allow Indian Agents and Justices of the Peace to take children
from parents if it was believed that the school would provide a
better environment for the child. Truant children were returned
against their will or that of their parents, but even parents

who voluntarily placed their children in these schools were
often not given permission to visit nor to remove the students
without approval from the Department of Indian Affairs. In
1920, an amendment to the Indian Act made day or residential
school attendance compulsory for status Indians between the
ages of seven and fifteen.

Enrolment in residential schools began to drop by the 1950s,
as the Government created day schools or funneled children
into provincial systems. Some schools were closed, and the
remainder restructured to provide schooling for children
thought to be "at risk”. The Churches also began to back away
in the face of active resistance to the Government of Canada’s
agenda of assimilation by Indigenous peoples and by their
own congregations. The residential school system underwent
a considerable re-organization in 1969, when Canada
assumed sole operational and administrative responsibility
for the schools.2? Over the next five years, almost two dozen
residential schools were closed. However, a small number

of Government-run schools remained open into the 1990s.
The last residential school run at least in part by the federal
Government - Kivallig Hall in Rankin Inlet, Nunavut - operated
until December 31, 1997.

From 1883 to 1997, 150,000 First Nations, Métis and Inuit

children were forcibly removed from their homes, families, and
communities, and placed into Indian residential schools across
Canada. Many generations of Indigenous children from the
same families and communities attended these schools.

Residential School Experience

With the overall intent of assimilating Indian children into
European-Canadian culture, the goal of residential schools
was to ensure that children lost their identity, individuality
and family ties. Far away from parental oversight of their
intellectual, cultural and spiritual development, it was thought
that Indian children would become integrated into “Canadian”
society and that, over time, Indian communities would cease
to exist. In this way, the Truth and Reconciliation Commission
concluded that residential schools were part of a policy of
cultural genocide, focused on eliminating Indian language,
culture and religion within the Canadian Confederation.?’

As cited earlier, the experiences of students who attended
Indian Residential Schools are now well-documented in
anumber of reports. For its part, the TRC spent six years
travelling across Canada listening and giving a voice to
more than 6,750 Indigenous survivors who told about their
experiences at residential schools at various TRC events.

For most students, when they arrived at the residential school
they were separated from siblings, stripped of their belongings
and given unfamiliar clothes and haircuts. Often children

were given new names and a number. Living in an unfamiliar
environment, they were forced to speak in a new language and
to adopt a new religion. The TRC quoted one survivor:

“l wasn't aware at that time that my grandma was gonna’
leave me there. I'm not even sure how she told me but

they started holding me and my grandma left and I started
fighting them because | didn’t want my grandma to leave me,
and, and I started screaming, and crying and crying.... They
let me go, and they started yelling at me to shut up... they
had a real mean tone of voice.”

" In 1893, the Government of Canada implemented a system of per capita grant funding for industrial schools. This provided a financial incentive for the schools to maximize their attendance, up to the caps established by the Government:
see Truth and Reconciliation Commission of Canada, Canada's Residential Schools: The History, Part 1 Origins to 1939, Final Report of the Truth and Reconciliation Commission, Vol. 1 (Montreal: McGill-Queen’s University Press, 2015),
p. 211, and Miller, p. 126.1n 1890, Hayter Reed, then Indian Commission for the North-West Territories and Manitoba, wrote that “industrial schools should not be located close to reserves because ‘the more remote from the Institution and
distant from each other are the points from which the pupils are collected, the better for their success.” Truth and Reconciliation Commission of Canada, Canada's Residential Schools, p. 208.

% This emanated at least in part following a ruling by the Ontario Labour Relations Board that residential school staff were Crown employees.

2 Truth and Reconciliation Commission, Honouring the Truth, Reconciling the Future.
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B urvivors often described overcrowded
classrooms, unqualified teachers,
inadequate instruction and forced child labour.
Students were often provided with limited
academic education and taught basic trades to
become self-supporting farmers or labourers.
Often, in addition to learning a trade, students
were required to perform chores to maintain
the day-to-day operation of the schools.

They grew and prepared food, repaired their
clothing, raised stock, hauled water, chopped
wood, and more. The TRC concluded that the
residential school system was chronically
underfunded, and that the federal Government
did not develop a system-wide policy on teacher
qualifications. As a result, teaching staff was
"under-qualified, poorly paid, and overworked".

Some survivors also spoke of constant
hunger. There was little consideration

given to the nutritional requirements of
growing children, leaving many students
vulnerable to malnutrition and illness.

During this time, Canadian Government
scientists performed nutritional tests on some
students and knowingly kept some students
undernourished to serve as the control
sample.?2 Living conditions in residential
schools were substandard, with overcrowding,
poor sanitation, inadequate heating, and

lack of medical care leading to high rates of
influenza and tuberculosis.2* An examination of
documents in the National Archives of Canada
found that:

"As many as half of the aboriginal children
who attended the early years of residential
schools died of tuberculosis, despite repeated
warnings to the federal Government that
overcrowding, poor sanitation and a lack of
medical care were creating a toxic breeding
ground for the rapid spread of the disease.”

2 J.S. Moshy, "Administering Colonial Science: Nutrition Research and Human Bi

2 Milloy.

Corporal punishment was used on children to
enforce assimilation and other school rules.
Some students were struck, strapped, kicked
and whipped for infractions many did not
understand. They were publicly humiliated,
had their heads shaved and were locked up for
running away. They were severely disciplined
for speaking their mother tongue. There are
accounts of students being shackled to beds
and even having needles inserted in their
tongues for speaking their native languages.?>

Sexual exploitation of residential school
children by Church and lay staff was also
common. However, complaints were ignored,
improperly investigated or dismissed, and
some Government and Church officials
covered up the sexual abuse to protect
reputations. Families were not informed that
their children had been victims of sexual
abuse - abusers often blamed their victims
and threatened them with eternal damnation
if they reported the abuse they suffered.
Although not every student who attended a
residential school suffered physical or sexual
abuse, and not every student received a

poor education, this was far overshadowed

dical Experi ion in Aboriginal C ities and Resid.

2 B.Curry & K. Howlett, “Natives Died in Droves as Ottawa Ignored Warnings', Globe and Mail, 24 April 2007.
2 According to the TRC's report, “No matter what the European standards of the day might have been, residential school discipline clearly violated the norms by which Aboriginal parents expected their children to be treated.” p. 523.

2 Miller.

by the tens of thousands of students in the
residential school system who faced neglect
as well as emotional, physical and sexual
abuse from teachers and administrators.s

The Impact of Residential
Schools on Survivors and
Future Generations

Based on the accounts it heard, the TRC
concluded that many Indian Residential
School survivors experienced a world
dominated by fear, betrayal, loneliness, lack
of affection, and loss. The devastating effects
of the schools resulted in trauma that has
been felt through succeeding generations of
Indigenous people in Canada. A residential
school survivor commented:

“I did attend residential school... but
my mom also went through the school.
So it's an experience that had an impact
intergenerationally.... They experienced
the abuse and the cycle continued in the
communities and | was one of them that
had... abuse.”

ial Schools, 1942-1952", Social History, 46, No. 91 (2013), pp. 145-172.
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T he ongoing effects of Residential Schools are
revealed in the low levels of educational attainment

and high rates of unemployment, under-employment, poor
health, poverty and suicides among children of survivors.
Itis shown in the disproportionate number of Indigenous
children apprehended by child welfare agencies and
involvement of Indigenous people in the criminal justice
system. It has manifested in problems with anger, substance
abuse, domestic and sexual violence, and depression.”

One survivor described the impact that both parents
attending residential school had on her:

“My dad was an alcoholic, when my mom drank - she had a
problem. My dad... was in residential school for nine years.
My mom was in residential school for three years... The
shame that | felt was the shame of being Aboriginal."?

Studies of the effects on children of single and repeated
trauma are still relatively new. Some survivors of trauma
experienced what has been described as a loss of spirit
and hope accompanied by recurring issues with anger and
fear, self-blame, sexual dysfunction, and an inability to set
and maintain boundaries. A study in 2010 identified the
intergenerational legacies of residential school abuse to be
the loss of meaning, family, childhood, and feeling.

“These losses to the mental, emotional, physical and
spiritual well-being of the children who attended
residential schools have impacted our communities
intergenerationally right up to the present day."”

Other Canadian researchers have focused on the
cumulative nature of historical trauma, arguing that the
more generations within a family that attended residential
schools, the poorer the physical, mental and emotional well-

being of the next generation.* They found that this occurs
even if a descendant has never been told of the residential
school abuse and trauma experienced by family members.
For example, a person whose parent and grandparent
attended residential schools may experience more stressors
in their life than someone who had one family member who
attended a residential school, and most likely more than

a person who had no ancestors with a residential school
history.

An Elder described how she raised her children in the way
that she had been raised, without knowing that her mother's
child-rearing practices were a legacy of her experience in a
residential school:

“She held everything in there. | guess she never got the
attention, the affection, the love that she wanted. So she
got used to that and that's how she raised us. We didn't
dare go near her, grab her all of a sudden. It was never
being playful with us too, nothing.... I raised my own
children that way because | thought that was the way of
life. And with me not knowing that was how she went
through at the school, and | never knew she went to
residential school and | didn't even hear nothing about it."

The legacy of residential schools through the generations is
illustrated through these words of a descendant of survivors:

“As her child, do you feel the effects passing through the
generations? | think it came down to... when grandmother
was taken away... she wasn't nurtured the way a mother
should nurture her kids, her children. She didn't get that
from her mother. So | feel like it was passed on to my
mother and onto me. Expressing my true feelings like how
easy it is for some people to say | love you to their children.
It's hard for me.”

2 R. Corrado and I. Cohen, Mental Health Profiles for a Sample of British Columbia’s Aboriginal Survivors of the Canadian Residential School System (Ottawa: Aboriginal Healing Foundation, 2003).

Unless otherwise indicated, quotes from ial school survivors and

keholders in the IRSSA are drawn from a series of interviews and focus groups conducted by the Indian Residential Schools Adjudication Secretariat.

Details on the process and results of those interviews and focus groups are contained in Chapter 7 (“The IAP Experience - Claimants' and Stakeholders' Perspectives") of this Report.

C. Partridge, “Residential Schools: The |

ional Impacts of Residential Schools on Aboriginal Peoples,” Native Social Work Journal, Viol. 7 (2010), pp. 54-55.
A. Bombay, K. Matheson, and H. Anisman, “The intergenerational Effects of Indian Residential Schools: The Implications for the Concept of Historical Trauma," Transcultural Psychiatry, 51, No. 3 (2014), pp. 320-338; and A. Bombay, K.

Matheson, and H. Anisman, “Perspectives on Intergenerational Transmission of Trauma: The Case of Aboriginal Peoples in Canada’, in Social Issues in Living Colour: Challenges and Solutions from the Perspective of Ethnic Minority

Psychology, eds. Theodore Cooper et al, Vol. 3 (Santa Barbara: Praeger Press, 2017).
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THE INDIAN RESIDENTIAL SCHOOLS
SETTLEMENT AGREEMENT

Phil Fontaine

The Quest for Redress and Healing

ﬂ or many years, accounts of residential school experiences and

the resulting trauma were hidden. Sometimes only the abused
child knew; sometimes family and community members were aware.
Because of self-blame, shame, and fear, few came forward to break
their silence and accuse someone of abuse. As residential school
survivors explained:

“I was still living... with a lot of shame and fear. The shame that | felt
was the shame of being Aboriginal and the fear | felt that I lived with
sometimes was unbearable, that | too turned to alcohol and drugs.”

“Our first reaction was that we can't speak out against the system or
against the school or against the Church, the Government because
they were the voice of authority and it's been hammered into us all
over these years that we don't do that.”

That began to change significantly in 1990 when the then Grand Chief
of the Assembly of Manitoba Chiefs, Phil Fontaine, publicly disclosed
the sexual and physical abuse he had endured at a residential school
and called for a public inquiry. He said:

"In my grade three class... if there were 20 boys, every single one of
them... would have experienced what | experienced. They would have
experienced some aspect of sexual abuse.™’

Subsequently, thousands of former students came forward to speak
about the abuse they had suffered.

But while Grand Chief Fontaine's public statement shone a light on
the reality of the residential schools and helped pave the way for
many former students to come forward and relate their own personal
histories, demands for redress for abuse and mistreatment at the
schools had begun several decades earlier.

Litigation:

As far back as the mid 1940s, there had been criminal prosecutions for
sexual abuse that occurred at residential schools.32 While these were
important in terms of cataloguing some of the crimes that had taken
place and identifying and punishing some of the perpetrators, they did
not of themselves provide compensation or restitution to the victims.3
Increasingly then, civil law suits were launched by former residential
school students, seeking compensation from the Government of
Canada and/or the Churches for torts committed at the schools.>*

“Phil Fontaine’s shocking testimony of sexual abuse,” The Journal, Canadian Broadcasting Corporation (30 October 1990).
In the 1930s, there was a criminal investigation into sexual abuse at the Kuper Island Residential School in British Columbia. The case was closed without public disclosure. In 1995, a former Kuper Island employee pled guilty to three

charges of indecent assault and gross indecency. “Kuper Island Residential Schools’, National Centre for Truth and Reconciliation, University of Manitoba, https://memorial.nctr.ca/?p=1456 Prosecution for sexual assault at a residential

school occurred as early as 1945, and for physical assault as early as the late-1920s.

In some cases, criminal cases were followed by civil actions that did lead to individual compensation. For example, the administrator of the Gordon Residential School residence, William Starr, was imprisoned for criminal charges and was

also named as a defendant on more than 400 civil claims. Similarly, Alberni School dormitory supervisor Plint (a defendant in Blackwater v. Plint, referenced below) was criminally convicted of sexual abuse prior to being named in the civil
lawsuit. In the Blackwater v. Plint case, the Church and Canada admitted that “acts of sexual abuse did occur” for those plaintiffs for whom a criminal conviction against Plint had been entered. Blackwater v. Plint, 2001 CanLIl 997 (BCSC),

para. 15.

479-485, and other articles in that volume.

Asynopsis of significant aspects of residential schools litigation is contained in Mayo Moran and Kent Roach, “Introduction: The Residential School Litigation and Settlement,” University of Toronto Law Journal, 64, No. 4 (August 2014),
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m owever, many at the time felt that civil litigation was a flawed and
ultimately inadequate means of obtaining redress for the abuse
suffered at residential schools. In an analysis of legal actions dealing

with sexual abuse at the schools, the Dean of Law of the University of
Ottawa concluded that: "Canadian tort law has failed to address the
unique national debt we owe to Aboriginal people arising from residential
schooling."*

There were several factors that contributed to this failure. First, there were
statutes of limitations that varied from province to province on initiating
legal proceedings. If these time limitations did not preclude a civil action,
plaintiffs faced significant difficulties in establishing the credibility of their
claims. The inherent challenges in proving sexual assault in the Courts
were exacerbated in cases related to residential schools by the length of
time that had elapsed since the alleged assaults, the absence of some
schools' records, the death of many alleged perpetrators, the vulnerable
state of many plaintiffs who in some cases had drug and alcohol
dependency problems and/or criminal records, and the cultural differences
that existed between those plaintiffs and the Courts themselves. In this
context, it was difficult to meet the relatively high standard of proof
required by the Courts to prove the claims of abuse.®

Even should the abuse and mistreatment be proven, there were further
challenges in assessing financial damages. In this regard, not only would
actual costs - such as expenses incurred for care - need to be substantiated,
but loss of past and future earmings would need to be calculated. As well,
the plaintiff needed to show that the school experience actually caused
the harm: other factors that may have contributed to the damages - such
as sexual assaults suffered prior to or following attendance to the school -
would be considered in the calculation and attribution of compensation.
This could be even more difficult in the residential school context, where
emotional damages were often as significant as physical ones, and where
abuse occurred within a broader context of cultural loss that may also have
contributed to psychological and emotional harm.

Afurther challenge in litigation was establishing the extent to which

the operators of the schools could be held responsible for the actions of
individual staff members. Although the Supreme Court of Canada found
that both the Government of Canada and the Church could be vicariously
liable for sexual misconduct at a residential school, it was still extremely
difficult to establish that liability.” In addition to the legal challenges for
claimants, the trial process could take an enormous psychological and
spiritual toll on claimants and witnesses.

3 Bruce Feldthusen, “Civil Liability for Sexual Assault in Aboriginal Residential Schools: The Baker Did It," Canadian Journal of Law and Society/Revue Canadienne Droit et Société, 22, No. 1(2007).
% The IAP stipulated that: “Except as otherwise provided in this IAP, the standard of proof is the standard used by the civil courts for matters of like seriousness. . . the standard of proof remains the balance of probabilities in all matters.” While

the standard of proof generally remained the same, other aspects of the IAP, such as the less stringent causation test and the burden of proof shifting to the Government in relation to certain student on student claims, made it easier for the
claimant to meet the requirements for compensation in the IAP in comparison with litigation.

The Supreme Court ruled that employers could be vicariously liable for sexual misconduct in Bazley v. Curry, 2 S.C.R. 534 5.J.C. No. 35 (1999). In Blackwater v. Plint, [2005] 3 S.C.R. 3, SCC 58, the Supreme Court held that both the
Government of Canada and the United Church of Canada were vicariously liable for sexual assaults committed by a supervisor at the Alberni Indian Residential School. While the Court ruled that residential school survivors should be
compensated for sexual assault, it also ruled that such survivors were not entitled to compensation for physical and mental abuse or the loss of Aboriginal language and culture. Also, in another ruling in 2005, a majority of the Supreme
Court ruled that the Church and Government of Canada could not be held liable for sexual abuse at Meares Island school as there was not a strong enough connection between the abuse and the employment: £.B. v. Order of Oblates of
Mary Immaculate in the Province of British Columbia, [2005] 3 S.C.R. 45,2005 SCC 50.

14

2021 FINAL REPORT



m otwithstanding these legal hurdles, a large and increasing
number of former residential school students sought
redress for their experiences through the Courts. Prior to the Indian
Residential Schools Settlement Agreement in 2007, there were as
many as 20,000 active cases in litigation, many of which had more
than one named plaintiff. There were also approximately a dozen
class actions filed on behalf of former students.

As well, the inability of Government and Churches to acknowledge
loss of language and culture in the forum of civil litigation meant
that this was an issue in hundreds of cases, complicating the
litigation and impeding progress on other remediation. Little merit
was accorded these claims by the Courts, which did not recognize
cultural loss as a cause of action. Thus, the focus in litigation was

on sexual and physical abuse, rather than on the destructive
collective ramifications of the residential school system, or on other
elements of redress that could aid in healing, commemoration, and
reconciliation.*?

On a pragmatic level, litigation was both costly and time-consuming.

Prior to the Settlement Agreement, out of close to 20,000 claims
only 2,200 cases had been settled, and only 36 trials had taken
place.®® One (albeit atypical) trial related to allegations of abuse

at the Alberni Indian Residential School (Blackwater v. Plint) lasted
almost a decade including a trial of 115 days spread out over three
years. The Cloud class action lawsuit had taken five years just to
reach the point of certification without addressing any issues related
to the merits of the claims. The Government of Canada estimated
that it would take 53 years to resolve the civil cases in traditional
litigation, at a cost of $2 billion in administrative costs alone.*" It
was also calculated that, in civil litigation, it cost $3 in legal and
Court fees for every dollar of compensation paid to former students.
Individual residential school survivors - who provided the impetus
for civil litigation - were required to retain legal counsel and bear

the considerable costs of litigation. The cost of litigation was also a
motivating factor for some Church entities - who were experiencing
financial pressures rooted in their aging demographic - to explore
alternative approaches to resolution.*?

Increasingly, traditional civil litigation was considered as not
sustainable for resolving the outstanding claims. Within the
litigation framework itself, a Modified Litigation Plan was
implemented in 2005 for resolving residential schools claims in
British Columbia and the Yukon. Developed through extensive
discussion among counsel involved in these claims, this Plan was
aimed at addressing the “need to streamline litigation so that

the resolution of IRS claims would be achieved in an honourable,
but more expeditious manner and still meet the rigours of public
scrutiny."* While the Modified Litigation Plan did not ultimately
have the scope to rectify all concerns regarding residential schools
litigation, it did incorporate such concepts as the removal of the
issue of apportionment of liability as between defendants, the
removal of the need for expert reports for some types of claims,

a less formal process for residential school survivors to describe
their personal experience, an apology, the provision of counseling
and health supports, and commemoration: concepts that were
eventually carried through into the Alternative Dispute Resolution
Process and the Independent Assessment Process.

Eventually, attention began to focus on a comprehensive national
class action settlement as the most effective way to structure a
resolution to the residential school legacy. A class action, it was felt,
would serve to limit liability, provide a faster and more efficient
means of settling the plethora of outstanding claims, and lead

to finality in the legal repercussions of the residential school
experience. A pan-national class action could also provide the
organizational framework for commencing discussions towards a
comprehensive resolution.

However, prior to the Settlement Agreement, only one class action suit had been certified by the courts: Marlene Cloud et al v. The Attorney General of Canada et al (2004), 73 O.R. (3rd) 401 (CA).
Z0é Oxaal, ""Removing that Which Was Indian from the Plaintiff': Tort Recovery for Loss of Culture and Language in Residential Schools Litigation’, Saskatchewan Law Review, 68, No. 367,(2005), 367-402. In most provinces physical abuse

claims were barred by limitations. Ontario barred both physical and sexual abuse claims, but had no limitation on breaches of fiduciary duty, unlike other provinces, and therefore both kinds of claims could proceed there. In most of the

rest of the country it was sexual abuse claims alone that proceeded.

M. Moran, “The Role of Reparative Justice in Responding to the Legacy of Indian Residential Schools,” University of Toronto Law Journal, 64, no. 4 (2014), 529-565.
Canada, Indian Residential Schools Resolution Canada, Performance Report for the period ending March 31, 2003 (Ottawa: Treasury Board of Canada Secretariat, 2003).
For example, over a period of fifteen years the average age of priests at the Diocese of Antigonish, Nova Scotia, rose from 55 to 61, while the number of both priests and church attendees declined. As well, financial pressures also arose from

legal obligations related to sexual abuse that occurred both outside and inside of Indian Residential Schools: that Diocese alone was required to pay $15 million to victims of sexual abuse by its priests over the past fifty years. These factors
combined to force the diocese to sell properties, liquidate bank accounts, and close churches: Aaron Beswick, “Diocese starts church review,” Chronicle Herald, 13 August 2013, p. A3.

Tanya L. Jorgenson, Associate Director, Aboriginal Law, BC and Yukon Region, Department of Justice Canada, Correspondence titled “Re: Modified Litigation Plan for IRS Claims in British Columbia and the Yukon,” 20 December 2004.
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Dispute Resolution and the Alternative Dispute
Resolution Program:

n arallel to the process unfolding in and around the Courts, many
individuals and organizations had been exploring other means
for addressing the legacy of residential schools. In light of the known

limitations of the criminal justice system and civil litigation in dealing
with the ramifications of institutional abuse, people began to look for

other, more meaningful and helpful ways to provide redress for those

harms.

In 1991, the federal Government established a Royal Commission on
Aboriginal Peoples with a comprehensive mandate to investigate the
evolution of the relationship among Aboriginal peoples, the Canadian
Government, and Canadian society. The Royal Commission held 178
days of public hearings in 96 communities, and issued its report in
1996.%The report presented several recommendations addressing
residential schools, including the establishment of a publicinquiry,
compensation for communities to help in the healing process, and
funding for treatment of individuals and their families.

Two years later, the Government of Canada released its response

to RCAP in a policy framework titled Gathering Strength - Canada’s
Aboriginal Action Plan.* This included a Statement of Reconciliation
acknowledging historical injustices to Indigenous peoples in Canada,
and the establishment of the Aboriginal Healing Foundation with a
$350 million fund for “community-based healing as a first step to deal
with the legacy of physical and sexual abuse at residential schools"
The Government also “committed to assisting in community healing to
address the profound impacts of abuse at Residential Schools’, and the
Minister of Indian and Northern Affairs, the Hon. Jane Stewart, made a
general commitment to "negotiate rather than litigate”.

During 1998-99, Government representatives, Church officials,
Indigenous organizations, and former students engaged in a
groundbreaking series of nine "exploratory dialogues” to develop
solutions and principles for the resolution of residential school claims
outside of litigation.* Following these dialogues, the federal Cabinet in
1999 gave its approval for the Department of Justice and Department

Canada, Royal Commission on Aboriginal Peoples.

Dealing with Residential Schools Claims (Ottawa: IAND, 2000).
In 2004, Martin Houston pled guilty to three additional charges related to sexual offences at Grollier.

committee did not disclose the amounts of the “individual” settl The “mand
regarded it as a paternalistic approach to the of claimants’

p

of Indian Affairs and Northern Development Canada to launch dispute
resolution pilot projects with a view towards managing litigation and
resolving abuse claims. This marked a significant departure from the
Government's approach up to that point, which had been to respond
to claims brought in litigation, rather than to develop proactively
alternative dispute resolution approaches to addressing these claims.

The pilot projects were established on a group basis, recognizing that
the harms done were not just to individuals but also had collective
effects on families and communities. The first of these involved former
students of Grollier Hall, which had been the subject of criminal justice
proceedings that had resulted in a number of convictions for assault.
Grollier Hall was a Roman Catholic residential school that opened in
1959 in Inuvik. In 1962, former supervisor Martin Houston was charged,
convicted, and sentenced to ten years in jail for the sexual abuse of
students.*” In 1997 and 1998, three other former supervisors of the
school were charged and sentenced for sex offences. During the criminal
trials, victims and witnesses were subject to cross-examination, to a
judicial process that was culturally removed from their own experiences,
and to a lack of emotional and psychological support at an extremely
traumatic time. One consequence of the Grollier trials, however, was
that many victims came together on their own to provide support to
each other throughout this process. This mutual support constituted an
important foundation for and dynamic in the pilot project.

In the group approach adopted in some pilot projects, while former
students were required to submit individual claims and hearings were
conducted and compensation determined on an individual basis,

each group provided a community-based forum for mutual support.
Hearings for individuals were often held in the same facility, and meals
could be held collectively allowing claimants (and often their families)
to share experiences and support. After individual decisions for the
members of the group were issued, there could be an event such as a
feast, speeches, or commemorative project, providing an opportunity for
claimants and their families to share in a positive experience and a form
of redress at the community level. Indeed, in a formula that commenced
with Grollier and was adopted in some subsequent pilots, an amount

of compensation was put into a trust for the group, to be utilized for
collective community purposes in the future.*®

Canada, Minister of Indian Affairs and Northern Development, Gathering Strength: Canada’s Aboriginal Action Plan (Ottawa: Minister of Public Works and Government Services Canada, 1998).
K. Mahoney, "The Settlement Process: A Personal Reflection.” A summary of these dialogues is published in Canada, Minister of Indian Affairs and Northern Development, Reconciliation and Healing: Alternative Resolution Strategies for

One variant of this approach was adopted in claims related to Lower Post. There, individual claims were settled by a chosen negotiating committee. The settlements were totaled and then divided equally among the claimants. The
y setaside” method of funding group activities was the subject of significant negative reaction from Indigenous organizations and individuals, who
ion. It was not carried forward into the Dispute Resolution Model or the Independent Assessment Process.
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Y CHAPTER 3

hese pilot projects were designed to

test alternative approaches to dispute
resolution, and adopted a number of features
that distinguished them from the traditional civil
litigation model.*” Each pilot project was unique
but could include the following features:

« For most projects, a process in which claimants
would not be questioned by Government
counsel or Church counsel

« An independent fact finder chosen by the
parties whose role could include an
inquisitorial approach (the "inquisitorial model")

* Less reliance on expert reports

« The availability of healing and emotional
supports throughout the process

* Hearings held in informal settings, without
the "trappings” of a Court

* The ability of claimants to use traditional or
cultural practices - such as a cleansing or prayer
- prior to the hearing

In 2001, Canada established a separate
department, the Office of Indian Residential
Schools Resolution Canada (IRSRC), to co-ordinate
resolution of residential school abuse claims. The
Department continued consultations with affected
parties, which in 2003 culminated in a "National
Resolution Framework".

The Framework retained the option to settle
claims through litigation, but added an
Alternative Dispute Resolution (ADR) program.*

The Framework also provided for a
comprehensive Mental Health Support
Program (run by Health Canada) to ensure
claimants and their immediate family
members had access to mental health
counselling and emotional support
Services.

Drawing on the experiences of the pilot
projects, ADR adopted the "Dispute
Resolution Model for Indian Residential
School Abuse Claims" as an alternative
approach to traditional civil litigation.> This
Model utilized a grid for the determination
of compensation based on the abuse
suffered and the harms incurred.2
Compensation amounts were developed

As noted earlier, some of these approaches had also begun to feature in the modified litigation approach to residential school claims.
The program based on the Dispute Resolution Model is variously referred to as “DR" and "ADR": cf. The Hon. Ken R. Halvorson, Indian Residential School Abuse Claims: A Lawyer's Guide to the Adjudicative Process (Toronto: Thomson Canada,
2005); Canada, Standing Committee on Aboriginal Affairs and Northern Development, Report on the Effectiveness of the G

-

ive Dispute Re

by the Department based on the medians
established in case law. The compensation
grid included recognition of consequential
loss of employment, education, or

training opportunity. ADR incorporated

the elements of the pilot projects aimed

at providing a more supportive and
expeditious process than civil litigation,
and provided additional funds for future
care, for counselling and medical or
psychiatric treatment. To some extent, ADR
also addressed the contentious issue of full
compensation being provided to claimants
for specified proven claims, regardless of
any apportionment of liability between the
Government and the Churches for abuses
committed by school staff.>

Process for the Resolution of Indian Residential School Claims (Ottawa:

House of Commons, 38th Parliament, 1st Session, 2004); and Canada, Indian Residential Schools Resolution Canada, 2004-2005 Departmental Performance Report (Ottawa: Minister of Public Safety and Emergency Preparedness, [2005]).

For sake of consistency, it is referred to herein as "ADR".

Adetailed description and operational analysis of the Dispute Resolution Model is presented in Halvorson.

A'compensation grid” was also utilized by the Irish Redress Board established in 2002 to deal with claims related to child abuse in that country's institutional care system. However, in the Irish model, 75% of compensation was based on
consequential harms - in which causation had to be proven according to strict court standards - and the remainder on the triggering act. In the ADR and IAP models, the principal compensation was more for the act than the consequential
harms, but for standard track claims the proven harm needed to be only “plausibly linked” to the proven act, rather than the “causation” having to be assessed according to the stricter standards a court would apply.

In 2001, the Hon. Herb Gray was appointed to lead discussions between Canada and the churches on the apportionment of liability for abuse claims. As a result, Canada agreed to provide 100% compensation for specified proven claims of
abuse after April 1969, and to share compensation with the churches for specified proven abuses prior to that time. However, at the time of ADR, the Catholic Church entities had not signed contribution agreements with Canada, and only
some of those entities decided to pay their 30% share on a case-by-case basis. When the IAP was implemented, in addition to the share of compensation Canada had already paid to claimants who were awarded compensation in the ADR
process, Canada also provided an additional 30 % payment to ADR claimants who had not received the Church's share of the compensation.
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Ted Hughes was the Chief
Adjudicator of the Alternative
Dispute Resolution Program,
established in 2003.

u tthe same time, however, the parties wanted to ensure that
the ADR process contained a rigorous enough validation
process so as not to cast doubt on compensated claims and thereby
diminish the veracity of the residential school experience and
legacy. This concern over the validation of claims was strongly
influenced by the 2002 report by the Hon. Fred Kaufman on the
Nova Scotia Government's compensation program regarding abuse
at the Shelbourne Youth Centre. In 1996, the provincial Government
had implemented an alterative dispute resolution process for
providing compensation to victims of abuse at the provincially
operated institution. In his report, Kaufman found that the province's
program “was seriously flawed. So flawed that it left in its wake true
victims of abuse who are now assumed by many to have defrauded
the Government, innocent employees who have been branded as
abusers, and a public confused and unenlightened about the extent
to which young people were or were not abused while in the care of
the Province of Nova Scotia.">*

As a result, the ADR process required that Canada screen applications

for eligibility, and that claimants had the burden of proof - on

the balance of probabilities - for allegations of abuse. Claimants'
counsel were responsible for gathering and providing records
relevant to the claims, including a list of mandatory documents
required to prove certain levels of consequential harms and loss of
opportunity. While individuals named in claims as perpetrators of
abuse were not allowed to attend claimants’ hearings, they were
accorded the right to be informed of the allegations made, and the
right to make representations in a separate hearing. Ultimately,
the determination of the credibility of the claims and of the factors
influencing the award rested with the adjudicator.

With the advent of ADR, an Indian Residential Schools Adjudication
Secretariat, headed by a Chief Adjudicator, was established within
IRSRC to administer the dispute resolution process.> Unlike in

the pilot projects - where "independent fact finders" could be
agreed to by the parties - ADR adjudicators were initially selected
by a committee of representatives from Aboriginal organizations,
Claimants' counsel, Churches and Canada, and then assigned to
cases by the Chief Adjudicator, and could only be dismissed during
their term on approval of the Chief Adjudicator. These moves were
intended to provide for a separation between the independent
adjudicators that would hear and decide ADR cases, and the
representatives of the Government Department that would be acting
as defendant in those cases.

While the ADR retained a group component, it was primarily focused
on individual claims. Claimants could still have the option to file
regular lawsuits, participate in a class action, negotiate a settlement,
or apply to the ADR program. Once a claim was accepted into ADR
by Canada, the Government was bound to pay compensation in
accordance with the adjudicator’s decision. Claimants, on the other
hand, were only obliged to accept the award and sign a release with
respect to civil litigation after the decision was issued.> When an
award was issued and accepted, Canada would provide additional
funds in the amount of 15% of the award to cover the legal fees of
the claimant’s counsel.*’” Claimants were permitted to participate in
ADR without legal representation, and to that end a detailed “plain
language” guide was prepared by Canada to assist them through
the process.

More than 7,600 ADR claims were filed between November 2003
and March 2007.

The Hon. Fred Kaufman, Searching for Justice: An Independent Review of Nova Scotia’s Response to Reports of Institutional Abuse (Halifax: Province of Nova Scotia, 2002).

The Hon.Ted Hughes was selected as the ADR's Chief Adjudicator by representatives of Canada, churches, Indigenous organizations, and lawyers representing former students. He functioned in the capacity of an independent contractor
who could only be terminated by the Chief Adjudicator’s Reference Group, a body composed of representatives of those organizations.

The initial design of ADR was to require a claimant Release prior to a hearing, but that was changed following strong resistance from survivor groups. The Release expunged further claims against Canada and the churches, with the

exception of those related to loss of language and culture (which was not covered in ADR).

ADR also included a more streamlined “Process B” procedure, to be used for cases of “wrongful confinement” or in which no lasting mark or injury occurred. Process B cases had a maximum award of $3,500. In those cases, Canada's

contribution to lawyers' fees was the greater of 15% of the award or $500.
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m any of those who worked with ADR considered it a significant
improvement over litigation. It was, clearly, designed to be a

more expeditious process and supportive environment than existed in
traditional litigation. Adopting some features that had been introduced
in a modified approach to litigation and featured in pilot projects, it was
non-adversarial and eschewed cross-examination; hearings were not held
in public, and could take place in a location of the claimant’s choice; health
supports were available throughout the process; traditional ceremonies
could be incorporated into the hearing process; claimants' travel costs to
attend hearings were paid in advance by Canada; the use of a plausible
link test for causation; if the acts and harms were proven in accordance
with the ADR Model, compensation was paid; and awards were in line
with what had been granted by the Courts. For many, especially those
within Government, ADR was seen as a positive and effective alternative
to litigation.

However, the ADR model was also subject to strong criticism. In 2004,
the AFN held a conference at the University of Calgary Law School on the
ADR process, and emanating from that conference an expert committee
published its Report on Canada’s Dispute Resolution Plan to Compensate
for Abuses in Indian Resolution Schools.* Both the conference and the
ensuing report noted some of the positive aspects of ADR but were highly
critical of the program.*? These criticisms included:

* Inequitable Treatment: There were pronounced regional differences in
the amounts of compensation awarded by ADR adjudicators; the Model
set out a separate level of compensation that governed schools in British
Columbia, the Yukon, and Ontario as distinct from the rest of the
country. It also contained differences based on the years in which
the abuse occurred; in "Process B" of the ADR, the Model incorporated a
"Standards of the Day" concept that defined the level of discipline that
would be considered as exceeding acceptable standards depending on
the year of occurrence.”!

Differences between Churches: Compensation depended on which
Church-run school a claimant had attended. Anglican, Presbyterian,

and United Churches had agreed to pay 30% of compensation to
former students with the Government of Canada covering the remaining
70%. However, since Catholic Churches generally refused to pay any
compensation, claimants who attended most Catholic-run schools only
received 70% of their awarded compensation.¢2

* Unspecified Harms or Ineligible Claims: Harms specific to women such
as pregnancy, forced adoption, or abortions resulting from sexual abuse

See Mahoney, “The settlement process.”

The regional differences in the ADR were based on regional differences in the Court awards made in various jurisdictions.

were not expressly mentioned in the ADR and relied on the discretion of
adjudicators to award compensation. As well, ADR did not recognize loss
of language and culture as a compensable harm: an issue that had been
a strong point of contention in individual litigation and class actions.

* Student-on-Student Claims: Claims of abuse caused by other students
were not compensated unless it could be proven that staff in the
residential school had actual knowledge of the abuse. Given the secrecy
surrounding sexual abuse, it was difficult for survivors to prove such
claims.

* Healing/Reconciliation: While apologies were sometimes provided
by representatives of the Government of Canada and/or Church entities,
the ADR program did not contain extensive provisions for healing and
reconciliation.

* Aging Claimants: Due to the start-up time required to implement ADR
and the length of the process, the ADR approach was not meeting the
needs of aging claimants. The 2004 Report noted that at that point, only
93 cases had been resolved through ADR.

* Cost: The costs to administer the ADR program (albeit including
significant start-up costs) were estimated to be four times that of the
actual compensation awards.3

* Lack of Finality: The outcome of an ADR claim was non-binding, in that
the claimant could accept or reject the outcome. If claimants were not
satisfied with their ADR ruling, they had the option of returning to civil
litigation. If the claimant did accept the outcome, the Government of
Canada was bound by the decision and could not independently reject it.

* Independence: The Government of Canada delivered the ADR program
and at the same time was a defendant in the process. Although decisions
were rendered by adjudicators and not by the Government and IRSRC
maintained that it was a neutral decision maker, the Government had
unilateral discretion as to which claims would be admitted to the process,
and accusations persisted of an unfair process lacking in transparency
and cultural sensitivity. As well, although a period of consultations had
preceded the implementation of the Dispute Resolution Model, it was in
facta Government policy and program. There was an inherent limitation
to the extent to which there could be broad-based acceptance of a
process in which only one of the parties, even well intentioned, set the
rules, and in which those rules were subject to unilateral revision or
alteration.

Assembly of First Nations, Report on Canada’s Dispute Resolution Plan to Compensate for Abuses in Indian Residential Schools (n.p.: Assembly of First Nations, 2004).

1 “Process B" addressed claims for physical abuse where there was no lasting injury or where wrongful confinement was alleged.

be noted, however, that this assessment was based only on the first year of ADR operations.

Upon implementation of the IAP, this was addressed by Canada providing an additional 30% payment to ADR claimants who had not received the Church's share of compensation.
Canadian Bar Association, The Logical Next Step: Reconciliation Payments for All Indian Residential School Survivors (n.p.: Canadian Bar Association, 2005). This ratio of administrative costs to awards was even higher for “B” claims. It should
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he AFN Report went on to set out what they considered

to be the essential requirements for achieving a
comprehensive and fair settlement for all former students. Based
on previous consultations, the report stated that such a process
should:

« Be inclusive, fair, accessible, and transparent

» Offer a holistic and comprehensive response recognizing and
addressing all the harms committed in and resulting from
residential schools

* Respect human dignity and equality and racial and gender
equality

+ Contribute towards reconciliation and healing

* Do no harm to survivors and their families
Healing and Reconciliation:

Underpinning the efforts to provide reparation for residential
school abuses through litigation or alternative dispute resolution
was a deeper context of attempting to understand and reconcile
the broader impacts of the Indian Residential School policy. In
1986, the United Church of Canada issued an apology for its
attempts to impose European culture and values on Aboriginal
people. In 1991, the Catholic Missionary Oblates of Mary
Immaculate issued a more specific apology for Residential
Schools. This was followed by apologies for residential schools

by the Anglican Church of Canada in 1993; the Presbyterian
Church of Canada in 1994; the United Church of Canada in 1998;
and the Royal Canadian Mounted Police in 2004. The federal
Government's 1998 "Statement of Reconciliation” included

a declaration that the Government was "deeply sorry" for the
"tragedy of sexual and physical abuse at residential schools”

and provided the initial funding for the establishment of the
Aboriginal Healing Foundation to address the legacy of abuse

at residential schools. Some healing events featured in the pilot
projects, ADR, and even in the resolution of some litigation claims.

And, as noted earlier, the Government, Churches and Indigenous
Groups met in a series of exploratory dialogues in 1998-99

that were intended to discuss not only means of addressing
outstanding litigation, but of moving towards a broader resolution
to the legacy of the residential schools.

As the Royal Commission on Aboriginal Peoples (RCAP) had
concluded, “Redressing the wrongs associated with the residential
school system will involve concerted action on a number of fronts”
including a full publicinquiry. In its report on the ADR plan, the
AFN observed: "In order to achieve reconciliation between Canada,
the Churches, and survivors and to facilitate healing among the
survivors and the First Nation communities, it is a fundamental
principle that the harms done be addressed in a holistic manner.”
The RCAP also declared: “There can be no peace and harmony
unless there is justice.”

Notwithstanding the dialogues that were occurring and the
issuance of public apologies, it was difficult to build trust and
progress towards reconciliation while survivors were required to
pursue compensation through legal actions, and were subject to
legal defences in which Government and Churches had attempted
to limit or deny liability. Although a number of civil cases were
resolved through settlement, in many important ways the
implementation of a non-adversarial and supportive method of
compensating the victims of residential schools for the assaults
that they suffered was a necessary precondition of moving towards
healing and reconciliation for Indigenous and non-Indigenous
people alike.

The Indian Residential Schools
Settlement Agreement

In 2005, several events occurred that had significant implications
for the progress of political and legal developments regarding
Indian Residential Schools. In February of that year, a number of
witnesses who appeared before the House of Commons Standing
Committee on Aboriginal Affairs and Northern Development were
highly critical of the ADR process. The committee’s report, tabled
in the House of Commons in April 2005, condemned the ADR
and recommended that the program be terminated.®* A House of
Commons vote subsequently adopted this call for a replacement
to the ADR process, and required the Government to formulate a
proposal within forty days.

Early in May, 2005, the Supreme Court of Canada dismissed the
federal government's application for leave to appeal the Ontario
Appeal Court's decision certifying the Cloud class action suit. This
decision not only permitted the Cloud class action to proceed but
also set the stage for the certification of the Baxter class action suit.

% Forasummary of witness testimony to the standing committee, see Paulette Regan, Unsettling the Settler Within: Indian Residential Schools, Truth Telling, and Reconciliation in Canada (Vancouver: UBC Press, 2011), pp. 125-136.
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ollowing these developments, in May

2005 the Government of Canada
and the Assembly of First Nations signed a
Political Agreement with the goal of achieving
a Court-sanctioned, global resolution to all
outstanding litigation. Then AFN National Chief
Phil Fontaine described the Political Agreement
as an accord intended to result not only in
a "better, faster and more economic claims
process for residential schools survivors who
were abused” but also as "a commitment for
the entire country to move forward through a
national dialogue on healing, reconciliation,
commemoration, and truth-sharing” and "a
holistic way to deal with this terrible, tragic
legacy of our shared past.

The Government appointed the Hon. Frank
lacobucci, a former Justice of the Supreme
Court of Canada, as its representative in
negotiations with representatives of the AFN
and Inuit communities, residential school
survivor groups, and legal counsel representing
former students and Churches. According to
Mr. lacobucci, "We were trying to find ways

of dealing with serious physical assault and
sexual assault in ways that would be an
improvement on the ADR system, which had a
massive backlog. We wanted to do something
to ensure that the claimants would receive fair
and effective treatment and compensation if
their claims were recognized. It was all about
the claimants and improving the approach for
them, but at the same time making it a system
that had integrity and substance and, in fact, a
fair process." These discussions culminated in
an Agreement in Principle entered into by all
parties in late November 2005.

On May 10, 2006, the National Consortium¢,
Merchant Law Group, Independent Counsel,
AFN and Inuit representatives, the General
Synod of the Anglican Church of Canada, the

behalf of former students in their respective jurisdictions.

COWRT

Presbyterian Church of Canada, the United
Church of Canada, Roman Catholic entities, and
the Government of Canada, signed the Indian
Residential Schools Settlement Agreement.

Subsequently, a motion on consent was
brought before the Ontario Superior Court of
Justice and the Superior Courts of eight other
provinces and territories for the certification

of a class proceeding and the approval of the
Settlement. The motion proposed to combine all
outstanding litigation into a single class action,
establishing a national class of “Survivors” to
whom the Settlement would apply: all those
who resided at an Indian Residential School

in Canada between January 1, 1920, and
December 31,1997, and who were living as of
May 30, 2005. This motion was approved by the
then Ontario Regional Senior Justice Warren K.
Winkler on December 15, 2006.¢’ Certification
hearings on the class action were held in the
Supreme Courts of other jurisdictions. After

the provincial and territorial Courts approved
the agreement and a six-month opt-out period
had passed, the Settlement Agreement - at

HOUSE

that time the largest out-of-Court settlement
in Canadian history - came into effect on
September 19,2007.

The IRSSA was meant to bring a fair and lasting
resolution to the legacy of Indian Residential
Schools by providing financial and non-
financial benefits to the individuals affected by
the Indian Residential Schools experience. Its
implementation was to be overseen by nine
provincial and territorial Superior Courts, and
funded by the Government of Canada.

The Settlement Agreement was a broad
commitment to provide redress for the harms
of residential schools and move towards
reconciliation. As such, it contained a number
of different components: some that provided
compensation for residential school survivors,
and others that extended beyond direct
survivors themselves and were intended to
document the residential school experience
and advance healing and reconciliation
between Indigenous peoples and the
Canadian state.

Inuit representatives were not involved in the May accord reached between the federal government and the AFN to initiate settlement discussions. They joined the negotiations in September 2005, following the filing of class actions on

The National Consortium of twenty law firms representing former residential school students in individual and class actions had been formed in 2003 to pursue a national litigation plan and political action campaign. It emanated in part

from the Canadian Residential School Plaintiffs' Counsel Association that had been created several years earlier and functioned as a clearinghouse for information and ideas about pursuing residential school claims.

Baxter v. Canada (Attorney General). 2006 Can LI 41673, ON S.C.
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Astained glass window in Parliament
commemorates the legacy of former Indian

The non-compensatory components of the
Settlement Agreement included:

ruth and Reconciliation Commission (TRC):
The TRC was allocated $60 million over
five years to document the histories of survivors,
families, communities and anyone affected by the
residential school experience. Through events at
both the national and community levels, it guided
and inspired Indigenous people and Canadians

in a process of reconciliation and renewed
relationships based on mutual understanding and
respect. The TRC released its final report in 2015.

Commemoration: The Settlement Agreement
provided $20 million in funding over six years for
commemorative initiatives to honour, educate,
remember, memorialize, and pay tribute to former
students of Indian Residential Schools, their
families, and the larger Indigenous community.
This included the installation of a stained-

glass window in Centre Block of Parliament
commemorating the legacy of former Indian
Residential School students and their families.
Although not formally part of the Settlement
Agreement, on June 11,2008 then Prime Minister
Stephen Harper delivered a formal apology in the
House of Commons on behalf of the Government
of Canada to former students, their families, and
communities for the Government's role in the
operation of the residential schools.®®

Healing Supports: To foster healing in Indigenous
communities, a $125 million endowment was
provided to the Aboriginal Healing Foundation to
continue its mission. The Settlement Agreement
also provided for the continuation of supports
provided by Health Canada, such as a 24-hour
crisis line and front-line Resolution Health

There were also two compensation-related
components of the Settlement Agreement:

The Common Experience Payment (CEP) recognized
the experience of eligible Indian Residential School
students who resided at any Indian Residential
School prior to December 31, 1997. Administered
by Indigenous and Northern Affairs Canada (INAC),
the CEP was an unprecedented recognition of the
common experience of having resided at an Indian
Residential School. Every former student who had
resided at a recognized IRS and was alive as of

May 30, 2005, was eligible to apply for and receive
$10,000 for their first school year or partial school
year, with an additional $3,000 in compensation for
each full or partial school year of residence beyond
the first school year. Under the CEP, eligible former
students received an average award of $20,457.
The total compensation provided through CEP was
$1.6 billion.*?

The Independent Assessment Process (IAP) was the
out-of-Court process to settle claims of sexual abuse,
serious physical abuse, or other wrongful acts suffered
while attending a residential school. Compensation
was provided up to $275,000, based on nature of

the abuse and the level of harm suffered by each
student.” Once the IRSSA received Court approval,
IAP applications from survivors were accepted from
September 19,2007 to September 19,2012.7

As the IAP was framed as part of a settlement of a
class action, it was no longer an "opt-in” alternative

to litigation. With the Settlement Agreement, the

IAP was now the only way to claim compensation for
abuse at a residential school, other than for those
who explicitly opted out of the class action settlement
within the timeframe allotted by the Courts or those
who, by the application deadline, had not filed claims

Residential School students and their families. Support Workers. in Court, the ADR or the IAP.
¢ While not contained in the Settlement Agreement, the apology was part of the Political Ag and was rec ded by Chief Justice Brenner of the Supreme Court of British Columbia in his decision approving the Settlement
Agreement.
¢ "Information update on the Common Experience Payment From September 19, 2007 to March 31, 2016," Statistics on the Impl. ion of the Indian Residential Schools Settlg A Canada, Crown-Indig Relations and

Norther Affairs Canada, 19 February 2019, https://www.rcaanc-cimac.gc.ca/eng/1315320539682/1571590489978. The amount initially allocated to the CEP was an irrevocable grant of $1.9 billion. If that proved insufficient, it was to be
augmented to the extent required. If, as turned out to be the case, it was excessive to the requirements of individual CEP compensation, the balance was designated for education benefits available to former residents and their family members.
The IAP also contained the possibility for a claimant to proceed through the Courts in three circumstances: for claims related to actual income loss (AIL); where there was sufficient evidence that the claimant suffered catastrophic physical harms
such that compensation available through the Courts may exceed the maximum permitted by the IAP; or in an “other wrongful act” claim, the evidence required to address the alleged harms was so complex and extensive that recourse to

the Courts would be the more appropriate procedural approach. Such Court cases would not be subjected to a cap on compensation. AlL claims in excess of $250,000 could also be addressed through the Negotiated Settlement Process. More
information on AlL s provided in Chapter 4.

The supervising courts subsequently ordered that applications for the IAP received by September 2, 2013, for one additional school (Mistassini) were deemed to have been received on or before September 19, 2012. In 2018, the courts added
Kivalliq Hall to the list of eligible residential schools and set January 25, 2020, as the application deadline for claims from that school. The supervising courts also decided that applications handled by the law firm Blott & Company (Supreme
Court of Alberta, 2012) were deemed to be submitted before the deadline.
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Y CHAPTER 4

THE INDEPENDENT
ASSESSMENT PROCESS

Objectives of the IAP

u n agreement as complex and far-
reaching as the Indian Residential

Schools Settlement Agreement - unparalleled
in Canadian history - had a range of objectives.
These objectives emanated from the history and
impact of the residential schools experience
and the process that culminated in the IRSSA,
as described in the previous two chapters of
this report. They reflected the various interests
and hopes of the parties; the broader social,
political, and legal context within which it was
framed; and what the IRSSA was intended to
achieve for all of those affected by residential
schools.

As a part of the Settlement Agreement, the
Independent Assessment Process (IAP) also had
a number of objectives. Some of these were
specifically outlined in the Agreement while
others were more general in nature. These
objectives shaped the process for IAP claims,
informed the activities of all stakeholders in the
IAP, and provided the foundation and guiding
principles for the Oversight Committee in
carrying out its mandate in the implementation
of the IAP.

Resolving Litigation:

In understanding the objectives of the IAP, it is
important to start with an appreciation that the
IAP was part of an agreement to settle litigation.
Individual civil suits and class actions related
to the residential school experience were
numerous, complex, costly, and lengthy. As
well, although Alternative Dispute Resolution
had provided significant improvements over
litigation, it still contained elements that
proved less than satisfactory for many parties.
Building on experiences of litigation and the
ADR, the IAP was designed and intended to
resolve individual claims for redress for abuse

TRC Commissioner Wilton Littlechild

at residential schools in a manner that was
more timely; that provided an opportunity
forvalidation of claims and of the impacts of
individuals' personal experiences while at the
same time being less harmful to and more
respectful of residential school survivors; that
provided consistency in decisions and awards
without differences based on geographical
location or on which Church ran the school; that
was an independent Court-supervised - and not
a Government-run - process; and that provided
finality to the litigation process.

Reconciliation:

Underpinning the efforts to provide reparation
for the abuses that occurred at the schools was

a deeper context of attempting to understand
and reconcile the broader impacts of the

Indian Residential School policy. This had been
evidenced by such actions as the work of the
Royal Commission on Aboriginal Peoples; the
Government of Canada’s Aboriginal Action Plan
and the establishment of the Aboriginal Healing
Foundation; the apologies offered by some

Churches, the Minister of Indian Affairs and
Northern Development, and the RCMP; and
the extensive efforts of Aboriginal groups,
Churches, and the Government to engage in
dialogue on advancing reconciliation.

Notwithstanding the public apologies and
the dialogues that were occurring, it was
difficult to build trust and progress towards
reconciliation while survivors were required
to pursue compensation through legal
actions and were subject to legal defences in
which Government and Churches limited or
denied their liability. The implementation of a
less adversarial and more supportive method
of compensating the victims of residential
school abuse was a necessary precondition for
moving towards healing and reconciliation
for Aboriginals and non-Aboriginals alike. As
the Royal Commission on Aboriginal Peoples
stated in its 1996 report, “There can be no
peace and harmony unless there is justice.”
Within the Settlement Agreement, the IAP
was intended to provide justice for the acts
and consequences of abuse.
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Winnipeg Hearing Centre

Healing - A Claimant-Centred Process:

principal foundation of the IAP was its design as a claimant-

centred process. Not only was reconciliation an implicit
objective of the IAP as part of the IRSSA, there were also specific
aspects in the IAP process that were intended to promote healing.
Ensuring that the IAP maintained a claimant-centred approach was a
fundamental prism used by the Oversight Committee in its ongoing

assessment of and, when required, improvements to the IAP process.

Asupport line and crisis line were maintained to provide immediate
assistance to all those affected by the residential school experience.
Claimants who chose not to have legal representation were assigned
Claimant Support Officers. Claimants had access to health support
workers at every phase of the process, including at the hearing. They
could be accompanied at the hearing by Elders, interpreters, and/or
family or community members; this not only provided support for
the claimant but could aid in intergenerational healing.

Each claimant could indicate a preference in the location of her/his
hearing and the gender of the adjudicator. Rather than taking place
in courtrooms, hearings were held in private and informal settings,
such as hearing centres, hotels, lawyers' offices, or the claimant's
home. As well, hearings incorporated traditional and ceremonial
elements such as smudges, songs, and/or prayers, depending on the
claimant's preference.

Within the hearing, only the adjudicator could ask the claimant
questions, which were inquisitorial. Claimants were not subject

72 Indian Residential Schools Adjudication Secretariat, Annual Report 2008 (Ottawa: IRSAS, 2008), p. 11.

to cross-examination by lawyers for the Government of Canada,
Churches, or alleged perpetrators.

Atthe end of each hearing, representatives of Canada and the
Church who were in attendance would often present a personal
acknowledgement or apology to the claimant for her/his experience.
And the compensation award could contain, at the claimant's request
and design, additional "Future Care" funds dedicated to assist them
in their healing following the hearing and decision.

The hearing itself could provide transformational moments for all of
those present. Claimants had the opportunity to relate their history
- sometimes for the first time - and to have their experience heard
and validated in a decision and an award. The hearing also exposed
the others present - adjudicators, Canada’s representatives, the
Church’s representatives - to the realities of the residential school
legacy, on a first-hand and personal basis and in a confidential and
non-adversarial context, where they were committed to listening,
understanding, ensuring the requirements of the IAP were met, and
to acknowledge the claimant's experience. This sharing of personal
history would have been difficult if not impossible to achieve ina
public setting or solely through the issuance of a cheque. Thus, the
promotion of healing and reconciliation was not merely a potential
by-product of the assessment process, but was seen as an actual
objective of the IAP. In its first Annual Report, the Indian Residential
Schools Adjudication Secretariat stated: “The hearing is not just a
step in a compensation process: it is an opportunity for the parties
to achieve, together, a degree of the healing and reconciliation
intended by the authors of the Settlement Agreement."”2
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Operational and Administrative:

he adoption of the Settlement Agreement introduced with

ita number of operational and administrative objectives
related to the implementation of the IAP. The requirement for
the IAP infrastructure to be up and running was intense in
both scale and immediacy. As per Article 15.02 of the IRSSA, all
existing ADR claims were either transferred to the IAP, subject to
re-application under the IAP, or continued to be addressed within
the ADR model but under the administrative auspices of the
Chief Adjudicator.” The Settlement Agreement also mandated
that, following a six-month start-up period, IAP claims would
be processed at a minimum rate of 2,500 per year. It further
stipulated that claimants who met the requirements of the IAP
would be offered a hearing date within nine months of their
application, "or within a reasonable period of time thereafter".
Finally, the Settlement Agreement stated that, unless the claimant
him or herself frustrated the scheduling process, all IAP claims
would be processed within six years of the Implementation date:
i.e., one year following the deadline for IAP applications.” As well,
Schedule D specified that adjudicators provide a written decision
to the claimant within 30 days of the hearing for Standard Track
hearings, or 45 days for Complex Track hearings.”

In addition, the Court's Implementation Order provided that the
fees charged by a claimant's counsel could be subject to review
by the Adjudicator for "faimess and reasonableness’, and that the
Adjudicators’ decisions on these matters could be subjectto a
further review by the Chief Adjudicator or his designate.”

From September 19,2007, through to the end of December
2008, there were 9,295 claims received (either as new
applications or transferred/continued from ADR), and 1,747
hearings held. In just over a year, the number of Adjudication
Secretariat staff grew from the approximately 33 that had worked
on the ADR model to more than 150 in four locations across
Canada, and nearly 80 adjudicators were selected and retained by
the Oversight Committee.

The Oversight Committee and those responsible for
implementing the IAP were aware that the focus needed not
only to be on achieving operational targets, but also on doing

so in ways that were claimant-centred and that would assist in
healing and reconciliation. The Adjudication Secretariat defined
its strategic outcome as: "to advance reconciliation among former
students of Indian Residential Schools and the Government of
Canada". In furtherance of this, the Secretariat stated: "Our success
will be measured not only by the number of claims resolved

but by our ability to treat each claim in accordance with our core
values and thus advancing reconciliation among former students
of Indian Residential Schools and Canadians.” It identified those
core values as being "based on fairness, consistency, impartiality,
claimant-centeredness and compassion”.”’

Thus, operational objectives focused not only on statistical
outcomes but also on the values and approaches that were to be
adopted in the achievement of those outcomes.

As the IRSSA emanated from a class action, it specifically

required that efforts be undertaken to ensure that members of
the class were notified of the Settlement Agreement, including
their right to opt out of the Agreement. This process included a
formalized "Residential Schools Class Action Litigation Settlement
Notice Plan” and the implementation of a toll-free telephone
information line. In addition, the Adjudication Secretariat
developed its own ongoing Outreach program to raise awareness
of the application deadline, and to ensure that people were aware
of the mental health, emotional, and legal supports that were
available. While independent legal representation for claimants
was encouraged, there was no requirement to retain counsel;
accordingly, the Adjudication Secretariat putin place mechanisms
to ensure that claimants could fully participate in the process on

a self-represented basis, if they so chose. Thus, another of the

key operational objectives was to provide all those who had a
potential claim under the Settlement Agreement the opportunity
and support necessary to submit an IAP application prior to the
deadline.

Some 7,600 claims were filed in the ADR, of which 3,477 remained active at the time of implementation of the IAP. The final ADR cases were not resolved until 2013. The IAP also allowed for some claimants to re-open their ADR claims; this
could only occur in specific circumstances. Relative to the ADR, there were expanded opportunities to advance claims relating to “student-on-student” abuse and to receive increased compensation for “consequential loss of opportunity”.

IRSSA, Article 6.03

IRSSA, Schedule D, Section 11 (k) (ii). The Complex Track was required where the claimant sought compensation for actual income loss or for other wrongful acts, as per IRSS4, Schedule D, Section Il (b) (ii)). Further information on the

Complex Track process is provided below.
Fontaine v. Canada (Attorney General), Court File 00-CV-192059CP, ONSC, 8 March 2007, paras. 18 and 19.

Indian Residential Schools Adjudication Secretariat, Strategic and Operational Plan 2011-12 (Ottawa: IRSAS, 2011), p. 6 and p. 9.

2021 FINAL REPORT

25



IAP Hearing

Summary:

s a component of the comprehensive Settlement Agreement, the

IAP was intended to achieve a range of objectives. These included:

* To provide fair and meaningful financial compensation for sexual, and
serious physical abuses and other wrongful acts suffered by individual
former residential school students

* To consolidate and finalize the voluminous civil legal actions arising
out of the residential school experience’

* To provide an out-of-court, claimant-centred process for determining
and awarding compensation

« To contribute to a more holistic reconciliation among residential school
survivors, Indigenous communities, Canada, and the Churches

« To ensure that all former students covered by the terms of the
Settlement Agreement had the opportunity to submit an IAP
application prior to the deadline

« To ensure the independence of adjudicators and the adjudication
process

« To ensure that all claimants had access to independent legal counsel,
while accommodating claimants who chose to represent themselves

78 As noted previously, class members were allowed to opt out of the Settlement Agreement and pursue legal action

* To ensure that claims were subject to a validation process,
including the right of alleged perpetrators to be informed of
allegations and the right to be heard

* To provide a hearing process that did no further harm to claimants
and was supportive of their healing

* To process a volume of cases and offer hearing dates to claimants
in accordance with the requirements stipulated in the Settlement
Agreement

« To ensure that the legal fees charged by claimants’ counsel met
the standard of "faimess and reasonableness” as set out in the
Court's Implementation Order

* To issue decisions within the timeframes stipulated in the
Settlement Agreement

The Independent Assessment Process

To achieve these objectives, an extensive and complex process
was developed for receiving, processing, and deciding IAP claims.
The Settlement Agreement set out the details of the IAP process,
but the obligation to interpret and apply those provisions and
administer the IAP fell to the Chief Adjudicator, Adjudication
Secretariat, and the Oversight Committee. As part of this process,
administrative directives and guidance had to be developed and/
orapproved by the Oversight Committee, the Chief Adjudicator,
and/or the Adjudication Secretariat to address the many challenges
that arose during the course of the implementation of the IAP. (An
examination of the process improvements that were implemented
in order to meet the expectations of the Settlement Agreement is
presented in the next chapter).

Given the variety of issues and circumstances that arose over the
course of more than 38,000 unique and individual claims, it is not
possible to present an exhaustive description of all possible process
elements of the IAP. The simplified flow chart below illustrates the
main stages in an IAP claim. A more detailed description of each of
these stages follows.
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INDEPENDENT ASSESSMENT
PROCESS FLOW CHART

APPLICATION

ADMISSION
I
DOCUMENT COLLECTION
I
HEARING READINESS

v

Possible Complex Issues Track?

+ Yes No +

Pre-Hearing: Complex > STANDARD TRACK

Issues Track Confirmed? No

Negotiated Negotiated
Settlement? Settlement

Yes

COMPLEXTRACK ¢
Negotiated Settlement Possible? Expert Assessment (if required)
|
Yes Adjudicator's Decision
Negotiated Settlement

Decision Accepted?

Review = & Compensation Paid

2021 FINAL REPORT 27



The IAP application guide helped claimants understand if they qualified for Applications were then reviewed by the Adjudication Secretariat

the IAP, and provided directions on completing the IAP application form. which was, according to the IRSSA, “responsible for determining
e s e whether applications fall within the terms of the IAP". Specifically,

the Adjudication Secretariat would admit claims if the claimant was

eligible to submit a claim under the Settlement Agreement, the

PR application was complete and signed, and the allegations - should

GUIDE  senoos Resolution they be proven in a hearing - would constitute a claim under the

|AP80
Independent

Given the volume of IAP claims, they were reviewed for admission
Assessme I'It based on priorities set out in the IRSSA. The first priority was accorded

to those claimants whose health meant that they were at significant
P rocess risk that they might pass away or lose the capacity to provide
testimony at a hearing. Also receiving higher priority were claimants
who were in failing health that could impair their ability to participate
in a hearing; elderly claimants; persons who had completed an
examination for discovery in a litigation process; and claimants

who were applying as part of a formally recognized group. All other
applications were processed in the order in which they were received.

e 34 e B e L o e BT S

If the Adjudication Secretariat determined that a claim was not

The IAP Claim and Pre-Hearing Processes: eligible and would not be admitted, this decision could be requested
by a claimant or counsel to be referred to the Chief Adjudicator for

Applications and Admission of the Claim: review. In these circumstances, the Chief Adjudicator would consider
only the information that had already been provided in support of
former student of an Indian Residential School could initiate a the application, and would only consider admission reviews on the

claim for compensation under the IAP by completing a standardized grounds that the Adjudication Secretariat had improperly interpreted
application form with information on the school(s) attended, the abuse that the Settlement Agreement in its decision not to admit the claim.
she/he suffered at the school, and the harm that those experiences caused.

It was also required that the former student, if possible, provide the names Once a claim was admitted, the Adjudication Secretariat would notify
of those who perpetrated that abuse, so that efforts could be undertaken to the claimant's counsel (or the claimant directly if she/he was not
notify the alleged perpetrators that a claim had been filed. The Settlement represented by a lawyer) of the “track” ("standard” or “complex”)
Agreement stipulated that the deadline for filing an IAP application would into which the claim had been admitted. Most IAP claims followed
be September 19,2012.7 a "Standard Track". However, some specific types of claims were
dealt with in a "Complex Track": this included claims of wrongful

The application form could be filled out with or without the assistance of acts causing serious psychological consequences.®! The Complex
legal counsel, but it was strongly recommended that claimants hire a lawyer ~ Track was also used to deal with claims for actual income losses
as the IAP was complex and involved legal concepts. The Indian Residential attributable to residential school experiences. Certain Complex Track
Schools Adjudication Secretariat prepared a Guide to the IAP application to claims required more detailed proof than in the Standard Track,
assist claimants and/or their representatives with the application form and usually entailed expert evidence, and applied the court standards for
process. The Guide also contained information on the support programs establishing "causation” of harms versus the less stringent “plausible
offered by Health Canada to former students and their families. link" standard that applied in the Standard Track.

7 1n 2012, the Quebec Superior Court added Mistassini Hostels to the list of eligible schools under the Indian Residential Schools Settl A , and gave former students of Mistassini until September 2, 2013 to submit an IAP

application. Following a 2018 decision by the Nunavut Court of Appeal that added Kivallig Hall to the list of eligible schools, former students of that school were given until January 25, 2020, to submit an IAP application. As well, a

court order in 2018 dealing with claims that had been determined by the law firm Blott and Company as “Did Not Qualify" gave until September 14, 2018, for submission of materials in support of admission of those applications: 46 such
claims were subsequently admitted to the IAP. (In 2012, the supervising court had banned Blott and Company from representing residential schools survivors due to concerns about the firm's practices. Clients of Blott and Company whose

applications had not been submitted and who could not be located at that time were given until October 2016 to apply to the IAP)

In practice, initial intake and review of applications was conducted on behalf of the Adjudication Secretariat by Crawford Class Action Services. Those applications that met the specified criteria were readily admitted. For applications missing
information, Crawford would follow-up with claimants or their counsel and would admit those applications when such information was provided. If in those circumstances Crawford could still not make an eligibility determination, the claim
would be forwarded to the Adjudication Secretariat for secondary review.

& The Compensation Rules that governed IAP awards are reproduced in Appendix 1.
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Document Collection:

AP awards were not granted automatically; the IAP required
that adjudicators assess the credibility and reliability of
the claimant’s evidence. Adjudicators assessed the validity of
each claim in the hearing process but also through mandatory
supporting documents. The Adjudication Secretariat would provide
a checklist of the documents needed to support the claim, as
set out in Schedule D, Appendix VII, of the IRSSA. This checklist
specified the mandatory documents required for each combination
of "Harm" and "Loss of Opportunity” contained in the claim, and
could include records from Workers' Compensation, Income Tax,
Corrections, or medical treatment. Due to the number of documents
required, the scope of time that may be covered by those records,
and resource limitations in the agencies that needed to supply the
documents, the process of document collection could be lengthy.
When the mandatory documents had been compiled, the claimant
or claimant’s counsel could request that a hearing be scheduled.®

At the same time, the Government of Canada was responsible

for researching and providing records related to the claimant's
attendance at the Indian Residential School, along with records
related to any named alleged perpetrator(s), their role at the Indian
Residential School, and any reports on record of sexual or physical
abuse allegations concerning the named abuser. The Government
of Canada was also responsible for preparing a report (known as the
“School Narrative") on the Indian Residential School in question,
including any documents mentioning abuse at that school.

Pre-Hearing Teleconferences:

In some instances, questions could arise as to whether a claim

fell within the jurisdiction of the IAP. For example, there may

be questions related to whether the allegations contained in

a claim occurred during the "operating years” of a school. In

such circumstances, the Government of Canada could request a
jurisdictional review by an adjudicator, and the adjudicator could
determine if a teleconference should be held to address these
matters in advance of a hearing. These pre-hearing jurisdictional
teleconferences provided a means of determining issues that could
affect the processing of a claim as early as possible. Pre-hearing
conference calls were also held for Complex Track claims and, under
certain circumstances, for estate claims filed on behalf of deceased
former students.

Negotiated Settlement Process:

The IRSSA allowed the option for claims to be settled without a hearing
in a Negotiated Settlement Process (NSP). This process was available
when both the claimant's counsel and Canada were amenable to it.*

In such cases, once informed of the intention to pursue a negotiated
settlement, the Adjudication Secretariat would share with both parties
all of the evidentiary documentation that was available at that time.
While a claim was active in the NSP, the parties were obliged to
continue to collect any remaining mandatory documents, both for
record-keeping purposes and in the event that the negotiations proved
unsuccessful.® If a negotiated resolution of a claim was reached, it
would not be subject to review by an adjudicator, but was implemented
by the Government of Canada and compensation paid as the parties
had agreed. If a settlement of the claim could not be reached in the NSP,
the claim would then return to the normal adjudication process.

The IAP Hearing:

The scheduling of an IAP hearing was based on a number of criteria,
including the claimant's stated preferences for the location of the
hearing and/or the gender of the adjudicator, and the availability of all
parties who would be attending the hearing. In the case of Complex
Track claims, an adjudicator would conduct a pre-hearing conference
call to determine if the file was ready for hearing or if additional
information would be required.

Hearings were scheduled on an expedited basis for claimants where a
medical doctor indicated that their health placed them at risk of passing
away or of losing their capacity to provide testimony. Accelerated
hearings were also offered in some circumstances where, for example,
scheduling efficiencies warranted that a hearing be conducted prior

to the collection of all mandatory documents. In those instances, the
adjudicator would not prepare his/her decision until all documents and
final submissions were completed and submitted following the hearing.

In the preferred scheduling process, hearing notices advising the
parties of the date of the hearing would be issued three to five months
in advance, to allow for logistical arrangements and to provide the
claimant time to prepare for the hearing. Shortly after setting the
hearing date, the Adjudication Secretariat would distribute to the
claimant's counsel, the adjudicator, and Canada’s representative,

the evidentiary packages containing mandatory documents and the
Government's records and research.

& This process was amended in 2013, when the Oversight Committee approved an “Accelerated Hearing Process” (AHP) where, even absent health issues, claims could be set down for hearing without all of the mandatory documents having

been produced. The AHP is described on p. 14 below and discussed in greater detail in Chapter 5.

8 The NSP was available only to those claimants who had legal representation. NSPs were not available in claims in which the alleged perpetrator wished to participate.
8 However, if a hearing had been scheduled for a claim that subsequently entered the NSP, the hearing date was cancelled, and only re-scheduled if the NSP was unsuccessful.
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TELLING YOUR STORY

The Independent Assessment Process

bl an Rewdanbsl Sohonds

Adjudication Secrelanat
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3 G 14l

The video, “Telling Your Story,” provided claimants with
information on what to expect at their IAP hearing.

Claimants could take a break from a hearing in a
breakout room with an Elder and/or support people.

n rior to the hearing, claimants could view a video, on-line or on DVD,
and read an accompanying booklet that provided information about
the hearing. The video was not available at the outset of the IAP but was
subsequently produced to help claimants prepare for their hearing and to
help reduce any anxiety about the process.

The Adjudication Secretariat arranged and paid for all logistics related to
the hearing itself. This included booking the hearing room, arranging for a
language interpreter if required, and arranging travel for the claimant and
up to two personal supporters - friends and/or family members - of the
claimant’s choosing, and an Elder if requested.® Claimants' travel could
be scheduled to provide the opportunity for them to meet with their legal
counsel the day before the hearing.

In Winnipeg and Vancouver, the Adjudication Secretariat had dedicated
Hearing Rooms. These were intended to be safe, comfortable, welcoming
and culturally appropriate spaces and provided room for the claimant to take
a break from the hearing or meet with Elders or Health Support Workers. In
other locations, hotel conference rooms or other appropriate facilities were
utilized. All hearing facilities were intended to accommodate the needs of
the claimant for private space, and the hearing room itself was arranged

in an informal manner that facilitated discussion. Light refreshments were
provided throughout the hearing.

The Adjudication Secretariat attempted to accommodate a claimant's
preference for the hearing location, whether in his/her community

or elsewhere in Canada. Where necessary, hearings were also held in
correctional facilities, hospitals, outside of Canada, or other specific locations
required by the claimant's circumstances.

In attendance at the hearing would be the claimant, his/her lawyer (if they
were represented), a representative of the Government of Canada and the
adjudicator. If the claimant chose, her/his personal supporters, a Resolution
Health Support Worker, an Elder, and/or an interpreter could also attend. As a
party to the process, the Churches had a right to attend the hearing. However,
claimants were asked prior to the hearing if they had any objection to the
Church’s participation and any such requests were taken into consideration.
As with all participants other than the claimant, Church representatives did
not speak during the hearing; they could address the claimant at the end

of the hearing in a manner to promote healing and provide pastoral care, if
requested by the claimant.® Hearings were otherwise closed to the public,
and all participants were required to sign a confidentiality form.

8 All costs related to the implementation of the IRSSA, including those expended by the Adjudication Secretariat, were paid for by the Government of Canada.
8 Preshyterian, Anglican, and United Churches adopted an approach that when a claimant requested that the church attend the hearing the church would participate in a supportive role, and if the claimant requested that the church not
attend, the church would respect the claimant's wishes. Some Catholic entities - particularly in claims relating to Quebec schools and some schools in Ontario - regularly attended IAP hearings pursuant to their legal right under the

Settlement Agreement.
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Claimants could make an
oath on a Bible or eagle
feather at their hearing.

HOLY
BIBLE

u tthe claimant's request, hearings would commence with an
activity that would respect the claimant's beliefs and traditions,
such as a song, ceremony, cleansing or blessing of the room, or a
prayer. The claimant could make an oath on a Bible or eagle feather,
or simply by affirming that she/he would speak the truth.

At the start of the hearing, the adjudicator would describe the process
and explain what would take place during the hearing. The claimant
would then tell their personal experience to the adjudicator. In the
inquisitorial model of the IAP hearing, cross-examination was not
permitted by the representatives of the Government of Canada

or the Churches; only the adjudicator could ask questions of the
claimant or witnesses. Nonetheless, hearings and the recounting

of their experiences and the effects of their attendance at an Indian
Residential School could still be traumatic, and claimants could at any
time request a break and, if they wished, meet with their personal
supports or Health Support Workers. As well, any party could request
a caucus with the adjudicator; this could be to suggest questions for
the adjudicator to ask or raise other issues. In cases involving self-
represented claimants, the claimant attended the caucus sessions,
which were recorded in those instances.

During the hearing, the adjudicator would make an electronic audio

recording of the proceedings. In keeping with the confidentiality of
the process, transcripts of those recordings were only made available

& Hearings involving an Actual Income Loss claim would typically take four to five days.

to certain individuals, under specific circumstances. The adjudicator
could request a copy of the transcript for his/her own reference, as
could a review adjudicator or the Chief Adjudicator if the transcript
was required in support of his duties as set out in the Settlement
Agreement. If an expert was retained to conduct an assessment of
the claimant following the hearing, he/she could receive a copy of
the hearing transcript, along with the participants in the hearing.
Participating parties could also request a transcript in some situations,
including: if there was an adjournment longer than four months; if
there was a change in legal representative; if a party sought to have a
decision reviewed; if a claim was to be re-opened; or if there was an
identified potential for a negotiated settlement.

Claimants could also receive a copy of the transcript of their own
evidence for memorialization purposes.

Atthe end of the hearing, attendees could be invited to make closing
comments to the claimant thanking them for their participation and/
or offering an apology. The adjudicator and the parties would then
discuss the evidence collected to that point and whether the claim
was ready for final submissions.

Normally, Standard Track hearings would be concluded within
one day, while Complex Track hearings would require two days
to complete.”’
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Post-Hearing Processes:

Short Form Decisions:

f, atthe end of the hearing, all of the evidence had been

collected and parties agreed how the claim should be
resolved, the adjudicator could consider issuing a Short Form
Decision (SFD). Following approval by the Oversight Committee
and the National Administration Committee in 2009, the SFD was
implemented to reduce delays and expedite the decision-making
and compensation stages of the IAP. Rather than a regular decision
that would provide a detailed recounting of the testimony presented
at the hearing, the SFD presented - in tabular form - a summary of
the compensation categories and levels of compensation awarded
by the adjudicator following the hearing. SFDs were available only
in specific circumstances, in which: the claimant was represented
by legal counsel; the claim was in the Standard Track; all research,
document production, and testimony was complete; a future care
plan (if any) and final submissions had been provided by the end of
the hearing; and the claimant requested - and all parties consented
- that the adjudicator render a Short Form Decision.

Even if a claim qualified on the above grounds for a Short Form
Decision, a claimant could request a full narrative decision for
memorialization or other reasons.

Expert and Medical Assessments:

In some cases, there were issues that remained to be decided or
further evidence collected following the hearing. One such issue
was the need to obtain input from psychological or medical experts.
While the IAP explicitly sought - as distinct from civil litigation - to
eliminate the prospect of competing reports from experts on the
same issue, it did in some circumstances provide for expert witnesses
when their evidence was determined to be essential. An adjudicator
could order such an assessment and then only after hearing the
claim, determining credibility, and deciding that the assessment was
necessary to assess compensation fairly. As well, as a condition for
making an award that the injury in question had resulted in serious
dysfunction at harm level 4 or 5 or consequential loss of opportunity
at levels 4 or 5 as described in the Settlement Agreement, the
adjudicator was required to order a psychological assessment unless
the Government of Canada waived that requirement.

When a psychological assessment was required, a psychiatrist or
psychologist, drawn from a roster of professionals approved by the
Oversight Committee, would meet with the claimant and prepare
a report. At the request of any party, the Adjudicator could also
subsequently schedule a conference call in which the parties could
question the psychological expert. The psychological assessment
process normally took several months following the conclusion of
the hearing.

An adjudicator could also order that the claimant undergo a medical
examination. This could occur when the claimant described a physical
injury (for example, hearing loss) for which there was no evidence
contained in their available medical records of the timing, cause, or
impact of that injury. Medical examination or psychological assessments
were also required for consequential loss of opportunity above level 3
and in the Complex Track where a claim was being advanced for actual
loss of income.

In these instances, the Adjudication Secretariat would contract with a
medical professional - either agreed to by the parties or selected through
an external supplier - who would assess the claimant's injury and submit
a report. The medical examiner could then be required to give evidence
and be questioned by the adjudicator. Similarly, the medical examination
process normally took several months following the conclusion of the
hearing.

As mentioned earlier, some mandatory documents could be provided in
the post-hearing process in claims that had been expedited due to health
concerns for the claimant or were part of the accelerated hearing process.

Final Submissions:

Final submissions by the claimant or her/his lawyer and the
representative of the Government of Canada could be presented to the
adjudicator at the end of a hearing, but often occurred in a teleconference
following the hearing at a point when the adjudicator had all of the
evidence required to commence writing the decision. These submissions
provided an opportunity to summarize the claimant’s testimony and

for the parties to give recommendations on where the claim should be
placed within the categories outlined in Schedule D of the Settlement
Agreement, and on funding of the claimant's Future Care Plan.
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Alleged Perpetrator Hearings:

T he Settlement Agreement provided those individuals
named by a claimant as an alleged perpetrator the right

to be informed of the allegations against them and to provide
their own statement to the adjudicator. The Government of
Canada, as defendant, had the responsibility of attempting
to locate alleged perpetrators. Where an alleged perpetrator
wished to participate in the claim, they were provided with
extracts from the claimant’s application related to the allegations
against them, with all information related to the address of
the claimant or other potential witnesses deleted. Alleged
perpetrators did not have the right to attend the claimant's
hearing but could request his/her own hearing - not at the same
time or place as the claimant - accompanied by counsel and a
support person. In practice, the alleged perpetrator's hearing
occurred after the claimant's hearing. Alleged perpetrators were
considered to be witnesses in a claim and not parties to the
process. As such, they had the right to be informed of the results
of the hearing regarding any allegations made against them,
but not the amount of any compensation awarded.

Decisions and Compensation:
The Decision:

Adjudicators would prepare their decisions following the receipt
of final submissions. The alleged acts cited in the claim and
consequential harms and consequential loss of opportunity
were proven on a "balance of probabilities” standard: the same
standard used by the Courts in civil matters. In the standard
track, the consequential harms and consequential loss of
opportunity were then proven to be “plausibly linked" to those
proven acts: the “plausible link" standard being less onerous
than the court “causation” standards.

The adjudicator's decision would generally contain background
information on the claimant, a summary of the allegations in

the claim and the claimant's testimony, and the adjudicator's
findings on the abuse acts and the harms that those acts had
caused the claimant. The adjudicator would also discuss whether
the claimant had suffered from a loss of opportunity due to
her/his residential school experience. The decision would also
discuss any Future Care Plan put forward by the claimant and
the amount of funding that was awarded for that that Plan.

Based on the adjudicator’s analysis of these elements, the
decision would then set the points awarded for the claim and
the dollar amount of compensation awarded. The IAP Model
provided for compensation to be determined according to a
point system defined in the Compensation Rules contained

in Schedule D of the IRSSA. It directed adjudicators to award
compensation based not only on the acts of abuse proven by
a claimant, but also on the consequential harms, aggravating
factors and, where proven, the loss of opportunity experienced
by claimants as a result of the abuse. Discretion was given to
adjudicators to adjust compensation within the range of points
that were generated by the Model.

The IAP did away with the Alternative Dispute Resolution’s
two-tier regional grid, eliminated the concept of “standards of
the day” in determining liability, and rectified the circumstance
that claimants who had attended Catholic schools only received
70 per cent of their ADR award due to that Church’s refusal to
provide compensation.® Relative to the ADR, the IAP increased
the maximum amount of compensation that could be awarded
for opportunity loss; included compensation for actual loss

of income; and expanded access to compensation for "other
wrongful acts" that caused psychological harms and for abuses
committed by other students.®

The decision would be sent to the claimant or the claimant’s
legal counsel and to Canada. Both parties would have 30 days
to consider whether they would accept the decision or request a
review. If the parties accepted the decision, the process to issue
the compensation set out in the award would commence.

Y CHAPTER 4

8 As noted in the previous chapter, this was done for ADR claims by means of a top-up payment from the Government of Canada, when the IAP was implemented.

#  Student-on-student (SOS) abuse claims were technically available but rarely awarded under ADR, due to a much more stringent test than what was provided for in the IAP. As mentioned earlier, claims related to abuses by other students
and to consequential loss of opportunity that had been settled in the ADR could be re-opened in the IAP in certain circumstances. In all, there were 514 SOS re-openers resulting in $12.9 million in awards; and 562 “loss of opportunity”
re-openers resulting in more than $1 million in awards.
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Reviews:

he claimant or the Government of Canada could request a
review of an adjudicator's decision to determine if the decision
had failed to apply the IAP Model to the facts. The claimant could
also request a review of an adjudicator's decision if it contained a
"palpable and overriding error”.% After the other party had responded
in writing to this request, the Chief Adjudicator would assign another
adjudicator to review the claim. No new evidence could be provided
during the review process. Rather, the new adjudicator would review
all of the documents on the file and the transcript of the hearing.
The review adjudicator would then write a decision that would
either uphold the original decision, change the original decision, or
order a new hearing. If the review adjudicator changed the original
decision, either party could request that the claim be re-reviewed.
In those instances, the Chief Adjudicator would assign a Re-Review
Adjudicator to the claim; the re-review would, like the first stage of
review, be conducted on the basis of a review of the written material
on file and would not consider new evidence. A re-review decision
would constitute the final decision on an IAP claim; there was no right
of appeal of an IAP decision to the Courts.

In rare and very exceptional circumstances, there could be a “limited
right of judicial recourse” to the Courts from a final decision of the IAP,
if that decision reflected a failure to apply the terms of the IAP and
the compensation rules. In order to seek judicial recourse, claimants
would also first have to exhaust all review rights within the IAP”"

Compensation Payment:

Once both parties accepted an adjudicator’s decision, the process for
implementing the award would begin. The Government of Canada
was responsible for issuing the compensation amount awarded by
the adjudicator to the claimant, via legal counsel. If the claimant had
not been represented by a lawyer during the hearing, she/he would
need to retain one at this stage - paid for by the Government of
Canada - to provide independent legal advice as to the implications
of accepting the award. Processing and issuing the compensation
cheque would normally take four to six weeks.

When the compensation cheque was awarded, the Adjudication
Secretariat would inform the Church involved. This provided the
Church with the opportunity to send a letter from the Church Leader,
along with the Apology of the respective Church.

Legal Fees and Fee Reviews:

In accordance with the IRSSA, Canada would pay an
additional 15 per cent of the total compensation awarded
as a contribution to the claimant's legal fees. These legal
fees would not be deducted from the compensation
award but would be paid in addition to the award itself.
For example, if the adjudicator awarded $60,000 to the
claimant, plus $10,000 funding for a future care plan, the
claimant would receive $70,000 and the Government of
Canada would pay up to an additional $10,500 for legal
fees. The claimant would be responsible for paying
GST/PST/HST on legal fees.”

The maximum amount that a lawyer could charge a
claimant was 30 per cent of the compensation award.
The claimant would be responsible for paying any
amount in excess of the Canada's contribution towards
legal fees. Lawyers were not permitted to deduct any
third-party assignments, cash advances, directions to pay,
disbursements, costs associated with the management
of the file, or anything else, from the amount payable to
the claimant.

In all cases, adjudicators reviewed legal fees to ensure
that they were within the limits set out in the Court
orders implementing the IRSSA. In addition, if the
claimant requested, or on the adjudicator's own initiative,
the adjudicator could review legal fees to determine if
they were “fair and reasonable”. If an adjudicator decided
that the legal fees charged were not fair, he/she had

the power to reduce those fees.”> Both claimant and

their counsel could appeal the legal fee ruling if they
disagreed with its conclusions, in which case the legal
fee ruling would be reviewed by another adjudicator who
would make a final determination on the issue.

The IAP Administrative and
Governance Framework

The IRSSA and the Courts' Implementation Order set out
a governance structure that gave a number of bodies
specific authorities to implement and oversee the IAP.

% In both Standard and Complex Track claims, either party could request a review if the IAP Model had not been properly applied. Only claimants could request a review of a Standard Track decision to determine if it contained a palpable and

9

9

overriding error. The Defendant could request a review to determine if a decision contained a palpable and overriding error in a Complex Track claim only.

The rules and parameters for seeking judicial recourse of an IAP decision were set out in several decisions including those by the Ontario Court of Appeal (Fontaine v. Duboff Edwards Haight & Schachter, 2012 ONCA 471 (CanLIl), 111 O.R.
(3d) 461), the Ontario Superior Court (Fontaine v. Canada (Attorney General), 2016 ONSC 4328 (CanLlIl), and the Supreme Court of British Columbia (Fontaine v. Canada (Attorney General), 2016 BCSC 2218), and the Supreme Court of
Canada (J.W.v. Canada (Attorney General), 2019 SCC 20).

Taxes were not payable if all legal work was done on reserve for a Status Indian.

In rare cases - associated with substandard performance by claimant legal counsel - adjudicators reduced legal fees to less than Canada's 15% contribution.
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The Implementation Order of the Settlement Agreement
appointed a Court Counsel “to assist the Courts in their
supervision over the implementation and administration of

the Agreement”, with such specific duties as determined by the
Courts.” The Court Counsel regularly attended meetings of the
National Administration Committee and the Oversight Committee.

Justice Warren K. Winkler

Court Monitor:

The Implementation Order put in place a Court Monitor (Crawford
Class Action Services) to monitor the implementation of the
Settlement Agreement, particularly regarding the IAP and CEP
compensation programs. The Court Monitor had authority to
gather information and, as directed, to report to the Courts on the
administration of the IAP.

National Administration Committee:

Under the IRSSA, a National Administration Committee (NAC)
was tasked with ensuring the Settlement Agreement was
appropriately administered.”” The NAC was composed of one
representative from each of Canada, the Church organizations,
the Assembly of First Nations, Inuit representatives, Merchant
Law Group, and Independent Counsel. All NAC members were
required to be legal counsel.

The Courts: Although not a supervisory body, it was tasked with ensuring
national consistency in the execution of the Agreement and
T he Courts retained jurisdiction to supervise the overseeing the implementation of the Approval Orders. In
implementation of the IRSSA, pursuant to the terms addition to its primary responsibilities with respect to hearing
of the approval and implementation orders, legislation appeals in relation to the Common Experience Payment, the
governing class actions, and the Courts' inherent jurisdiction. NAC had the authority to apply to the Courts for orders to modify
This authority was reiterated in the Baxter decision, in which the processing rates for the IAP as set out in the Agreement or
then Ontario Regional Senior Justice Warren Winkler stated to request additional funding for the IAP from Canada, and to
that: “The administration of the settlement will be under the consider recommendations from the Qversight Committee on
direction of the Courts and they will be the final authority."?* “changes to the IAP as are necessary to ensure its effectiveness
As noted above, however, ultimately the Courts would grant over time"”® Any substantive changes to the IAP had to receive
access to judicial recourse related to a final decision on an the approval of the NAC before a Court order could be prepared.

IAP claim only in exceptional circumstances. Throughout the
course of the IAP, there were only six instances in which judicial ~ The NAC remained in place throughout the life of the
recourse resulted in an adjudicator's decision being reversed.”>  Settlement Agreement.

Baxterv. Canada, para. 39.The Approval Orders established a protocol for parties requesting directions or orders from the Supervising Courts related to the impl ion of the Settl Ag . A copy of the Court Administration
Protocol can be seen at: http://www.classactionservices.cafirs/doc /CourtAdministrationProtocol.pdf

The IAP provided that persons with Actual Income Loss (AIL) claims that may exceed the $250,000.00 maximum available under IAP could apply to the Chief Adjudicator for access to the courts. As well, if there was enough evidence that the
harms experienced were so complex, ive, and ¢ phic(suchasap significantly disabling physical injury) and that the compensation available through the courts may have been more than the maximum IAP
compensation allowed, a request could be made to the Chief Adjudicator to allow a claim to be brought to the courts. In five instances, claimants sought leave from the Chief Adjudicator to access the courts to address AlL claims; three of
these requests were granted. AlL claims in excess of the $250,000 maximum could also be addressed through the Negotiated Settlement Process.

Fontaine v. Canada (2007), paras. 1,2,4,12,and 13.

ANational Certification Committee, composed of bers from each party to the Settlement Agreement, was established to work with the Courts to secure approval of the Ag and was dissolved on the Settl g
implementation date.

IRSSA, Schedule D, Section I11 (1) (iii)
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Oversight Committee:

u ed by an independent chair, the IAP Oversight Committee was
made up of eight other members, with two representatives from
each of the following parties: former students (representatives for First
Nations and Inuit), plaintiffs’ counsel (one representing the National
Consortium and the other representing Independent Counsel), Church
entities (one representing the Catholic entities and one representing
the Protestant Churches), and Canada (see Appendix V for a list of
Oversight Committee members).” The IRSSA accorded the Oversight
Committee several specific duties, including:

* Recruiting, appointing and, if necessary, terminating the appointment
of the Chief Adjudicator

* Recruiting and appointing adjudicators, and approving training
forthem

* On the advice of the Chief Adjudicator, renewing or terminating the
contract of an adjudicator

* Recruiting and appointing experts for psychological assessments

* Considering any proposed instructions from the Chief Adjudicator on
the application of the IAP

* Providing advice to the Chief Adjudicator on any issues he/she
brought forward

* Making process improvement recommendations to the NAC
* Monitoring the implementation of the IAP

Beyond the specific and exclusive authorities accorded it in Schedule
D of the Settlement Agreement, the Oversight Committee acted in

an advisory capacity related to the implementation of the IAP, and as
a body to which the Chief Adjudicator could bring matters for advice
or approval, at his discretion. Within the parameters established in
Schedule D, it considered proposals from the Chief Adjudicator on the
interpretation and application of the administration of the IAP Model,
prepared its own instructions on such issues or forwarded proposed
instructions to the NAC. The Oversight Committee also established

a Technical Sub-Committee to research and discuss complex issues
related to the administration of the IAP prior to consideration and
decisions by the Oversight Committee, and a Bilateral Sub-Committee
consisting of Canada and claimant counsel to address matters
specifically related to issues between those parties. Both of these
Sub-Committees reported back to the Oversight Committee.

While the IRSSA did not explicitly impose a general requirement of due
diligence or afiduciary obligation on members of the National Administration
Committee or Oversight Committee, a Supervising Court noted its
expectation that the Committees’ decisions reflect a broader adherence to the
integrity of the IAP than to the specific interests of the represented parties.
The Honourable Madam Justice B.J. Brown observed that:

“The Court is aware that the committees are populated by representatives
that may be perceived to have a conflict in any debate regarding new
policies or guidelines. Indeed, the committees overseeing the settlement
are structured in a way that superficially might lead one to conclude

that those conflicts were considered acceptable. However, the better
interpretation would be that there was an understanding that the ability
to have differing, representative viewpoints would lead to a stronger
administration, dedicated to ensuring integrity and that claimants

who establish entitlement to compensation receive the entirety of that
entitlement. Accordingly, the Court expects that any debate about policies
or guidelines will be driven by those underlying principles and not the
personal interests of the appointees to the committees.”®

Chief Adjudicator:

Appointed by the Oversight Committee and confirmed by the supervising
Courts, the Chief Adjudicator was accountable to the governing committees
and the Courts for maintaining the integrity of the IAP and for setting policies
and standards for the Adjudication Secretariat. As set out in the IRSSA, his
specific accountabilities included:

* Assisting in the selection of adjudicators; assigning work and
providing advice to adjudicators; implementing training programs
and administrative measures designed to ensure consistency among
adjudicator decisions; addressing performance issues, and renewing
or terminating adjudicators

* Preparing instructions regarding the IAP for consideration by the
Oversight Committee

« Conducting reviews of adjudicators’ decisions when requested

« Setting policies and standards for the Adjudication Secretariat and
directing its operations

« Hearing appeals from claimants whose claims were deemed ineligible
for admission to the IAP

« Preparing reports to the Courts and the Oversight Committee

# Under the ADR, there had existed a “Chief Adjudicator Reference Group" (CARG) that was reconstituted as the Oversight Committee in the IAP. However, unlike CARG - which functioned within the framework of a government-run Dispute

Resolution process - the Oversight Committee was a formal part of the IAP governance structure.
1% Fontaine v. Canada (Attorney General), 2012 BCSC 1671, para. 35.
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Dan Shapiro (left, 2013-2021) and Dan Ish (right, 2007-2013) served as Chief Adjudicator in the IAP. Ted Hughes (middle) was the Chief Adjudicator in the ADR (2003-07).

lthough not referred to in the IAP Model, Deputy

Chief Adjudicators were appointed to assist the
Chief Adjudicator in managing the adjudication function
of the IAP.

Indian Residential Schools Adjudication Secretariat:

The Indian Residential Schools Adjudication Secretariat
was responsible for the operations and administration

of the IAP. With some 250 staff and 100 independent
adjudicators at its peak, the Adjudication Secretariat
provided information on the IAP to claimants,
stakeholders, and the public; received and assessed the
eligibility of claims; provided support to self-represented
claimants; scheduled and made logistical arrangements
for hearings; managed the Group IAP program; and
measured and reported on the performance of the IAP.

The Executive Director of the Adjudication Secretariat
had a dual reporting relationship: to the Chief
Adjudicator on IAP operational or adjudicative
matters, and to the Deputy Minister of Indigenous
and Northern Affairs Canada on financial and resource
management.'"'

The Government of Canada:

Not only did the Government of Canada have responsibilities related to its

role as defendant in IAP claims (such as document collection and attendance

at hearings), it was also required by the IRSSA to provide sufficient resources

to enable the IAP to achieve its operational targets. While the Adjudication
Secretariat reported to the Chief Adjudicator on all operational and adjudicative
matters, it was also accountable to the Government of Canada in the attainment
and utilization of those resources. Adjudication Secretariat staff were employees
of Canada, bound by adherence to Government policies and procedures
regarding human resources, procurement, and financial management. They
were similarly bound by their statutory obligations as Government employees
in such areas as the exercise of financial authorities, employment equity and
human rights, official languages, access to information and privacy, health and
safety, and labour relations. Performance agreements between the responsible
government department and senior Adjudication Secretariat management set
objectives for financial and human resources management, the alignment of
resources and business strategies, and development and support of a work
culture that reflected Government values and ethics.

Thus, although the Government of Canada did not have a direct role in the
governance of the IAP or the adjudicative process, it did have responsibility for
and exercised oversight of the financial and human resource elements of the
administration of the IAP.

10" Prior to June 2008, the Indian Residential Schools Adjudication Secretariat was part of the Department of Indian Residential Schools Resolution Canada (IRSRC). At that point, with the merger of IRSRC into the Department of Indian Affairs
and Northern Development (DIAND), the Adjudication Secretariat became subsumed within that latter Department. DIAND was subsequently renamed Aboriginal Affairs and Northern Development, then Indigenous and Northern Affairs
Canada (INAC). In 2019, INAC was divided into two departments, with the Adjudication Secretariat becoming part of Crown-Indigenous Relations and Northern Affairs Canada.
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IMPLEMENTING THE IAP:
CHALLENGES, RESPONSES,
AND IMPROVEMENTS

Elder David Budd in Winnipeg

s described in the previous chapter, the processes for conducting

hearings and rendering decisions were detailed extensively in
the Indian Residential Schools Settlement Agreement (IRSSA), and were
informed by the experiences gained in litigation, in pilot projects, and
in the Alternative Dispute Resolution process. However, the demands
of an unprecedented number of claims, unanticipated procedural and
substantive issues, and the varied circumstances of individual residential
school survivors posed a number of challenges in implementing the
IAP.These challenges necessitated ongoing reviews of IAP processes by
the Oversight Committee, the Chief Adjudicator, and the Adjudication
Secretariat. This in turn led to the development of processes designed to
increase operational efficiency and effectiveness, to meet administrative
demands, and to give best effect to the provisions of the IAP.

In its first year of operation, the Oversight Committee recognized the
need to establish a Technical Subcommittee to address complexities that
arose from the outset of the IAP. The Technical Subcommittee undertook
the extensive work of analyzing issues, designing new and innovative
approaches, and drafting consensus recommendations for consideration
by the full Oversight Committee. Many of the improvements described
in this chapter were developed through detailed research, discussions,
and work by this Technical Subcommittee. In addition, a Bilateral
Committee composed of claimant counsel and Government of Canada
representatives met on occasion to discuss specific issues and processes.

Over the course of the IAP, 150 procedures and measures were
developed to flesh out, interpret, administer, and apply the process

setoutin Schedule D of the IRSSA. This chapter will not describe all of
these procedures; a summary list is provided in Appendix I1l. Rather,
what follows is a description of the major challenges that arose in the
implementation of the IAP and of those procedures that had the most
significant impact in enabling the IAP to meet its objectives.

The Context: A Claimant-Centred Approach

The IAP was intended to be a process that positioned the claimant at

its core and provided a safe, supportive, and culturally appropriate
environment. Efforts to provide a claimant-centred approach ran
throughout all aspects of the IAP and provided the context for analyzing
and developing responses to challenges that arose in its delivery.

Once a claim was initially admitted, the claimant was given a hearing
logistics form on which she/he could indicate their preferences for the
hearing: its location; method of travel; whether they wanted support
services, companions, Elders, a health support worker, and/or a Church
representative at the hearing; cultural ceremonies at the hearing; the
gender of adjudicator; and whether they needed an interpreter.

This information enabled the Adjudication Secretariat to try from the
outset to ensure that, despite the overall volume of hearings held and
complexities of logistical arrangements, each hearing was structured
around the needs and expressed wishes of the individual claimant. For
example, some claimants preferred that the hearing take place in their
communities, while others preferred the anonymity of a larger centre
away from where they lived. In addition, some claimants had requests for
a specific location due to illness, work or family obligations, or because it
held personal meaning for them.

Rather than in courtrooms, hearings were held in a variety of settings
such as hearing centres, hotels, lawyers' offices, nursing homes,
hospitals, correctional facilities, or the claimant's home. Hotels or other
facilities were required to be accessible and allow traditional ceremonies.
Correctional facilities and hospital rooms were also used when necessary.
Hearings in Vancouver or Winnipeg could take place in one of the
Adjudication Secretariat's dedicated Hearing Centres. These Centres
were designed in conjunction with residential school survivors and legal
counsel to offer a safe, culturally appropriate space for claimants.
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Many claimants smudged
before their hearings.

he Adjudication Secretariat developed mechanisms to

arrange and pay for travel, accommodations, and meals for
claimants and up to two personal support people to accompany the
claimant to the hearing. The Adjudication Secretariat also covered
the costs for the attendance of Elders and interpreters. This relieved
the claimant of the responsibility and challenges of making
arrangements and paying for travel.’

Health support workers - provided by Health Canada - were
available throughout the hearing, if the claimant chose. Many
health support workers were themselves survivors or affected by
the intergenerational impacts of residential schools, often spoke
the claimant’s language, and were aware of cultural traditions and
available health supports near claimants” home communities.

IAP hearings incorporated cultural ceremonies of the claimant's
choosing, such as an opening prayer, smudge, or song. Claimants
could also use an Eagle Feather when taking their oath, and could
bring with them a sacred object that gave them strength, such as a
stone or photograph. The ability for a claimant to have a traditional
ceremony, to take an oath on the medium of her/his choosing, to
be accompanied by an Elder or family or community members, and
to speak in their own language allowed the claimant some control
over the cultural context of the hearing.

In addition to cultural ceremonies and the presence of Elders and
other support individuals, the physical set-up of the room was
important in making the hearing as comfortable as possible for the
claimant to share their experiences. Typically, the claimant sat to
the side but facing the adjudicator to enable easier conversation. As
discussed earlier, the adjudicator used an inquisitorial rather than
an adversarial cross-examination approach to gathering information
and assessing claims, in recognition of the emotional, physical, and
spiritual toll that recounting these stories placed on the claimant.

The support services offered to claimants through Health Canada
before and during the hearing remained available following the
hearing as well. In addition, Canada funded a 24-hour toll-free crisis
line operated by trained Indigenous crisis counselors.

Perhaps the overarching challenge of the IAP was less in making
specific aspects of the IAP claimant-centred, but rather in adopting
an approach that attempted to look at the entire process from

the viewpoint of the claimant. This perspective was the prism
through which the Oversight Committee, Chief Adjudicator, and
Adjudication Secretariat assessed a range of measures that were
implemented throughout the IAP, a number of which are described
in greater detail below.

102 All costs related to the implementation of the IRSSA, including those expended by the Adjudication Secretariat, were paid for by the Government of Canada.

2021 FINAL REPORT

39



Providing Information About the IAP

he first challenge for the IAP was to ensure that Indigenous

people knew about the Settlement Agreement and, in particular,
that residential school survivors were aware that they could apply for
compensation for the abuse suffered at the schools. It was important that
claimants had a good understanding of the various stages of the IAP,
such as completing an application, preparing for a hearing, the support
services available to them, and what would happen during and after the
hearing.

From 2006 through to 2012, there were four major court-ordered notice
programs designed to ensure that those who attended residential schools
were aware of the IRSSA."% These notice programs included:

« A"Hearing Notice" phase, launched in June, 2006, to provide notice of
the Settlement Agreement to affected people residing on reserve,
within other Indigenous communities or settlements, or in urban areas.

* An "Opt Out/Claims Notice" that commenced in March 2007 to ensure
former students were notified prior to the deadline for individual class
members to opt out of the Settlement Agreement.

« A"Common Experience Payment (CEP) Application Deadline Notice"
that focused on the 2011 CEP application deadline.

» The "IAP Application Deadline Notice", started in March 2012, to
ensure that former students were aware of the September 19,2012,
IAP application deadline.

All Notice Programs were conducted by Hilsoft Notifications, an
experienced class action notice company, utilizing radio and television
advertisements; direct mailings to Band Offices, Tribal Council Offices,
and Friendship Centres; and a website and toll-free information line.
Communications were produced in multiple languages appropriate to
each medium, including English, French, Inuktitut, Innuinaqtun, Siglit,
0ji-Cree, Déné (various dialects, such as Gwich'in and Dogrib), Ojibway,
Innu, and Atikamekw. Together, the four phases of the Notice Program
reached 98% of the target population an average of 14 times."%

In addition to the court-mandated notice programs, the Adjudication

Secretariat developed its own outreach strategy, visiting communities
to provide information on the IAP and to raise awareness of available

105 Schedule K of the Settlement Agreement outlined Phases | and Il of the Notice Plan.

A print and electronic advertising campaign was
launched when the Settlement Agreement was finalized.

The Indian residential schools settlement
has been approved. The healing continues.

Tha inclan isdcisntinl ychool iettiamant hil been spgroved. @ paymient from | Family mambem whs wars nol ludsns
by T Cipirts. Mg, ifvmiee aluclanns i Mhar fommileed sl well Nl Q81 paymenis.  However, Rormes SIUsSsns —and
decide wheiher 1o slay in the seilement or ramowve  lamily members—who iy in e ettlement will neve:
Tebrrmelera (op! cufl]. THil Notos dERTDd the Aetemenl  Bpaln be S 10 sUE e Goveinment of Canas, Me
inaiits A B 15 it e loe Ross who Sisy n, and il Charchas who pinsd in the seement, o any othed
enplaors whai A means 5 opd oul end how o opd oot Sfetdirt if (e clees BCHONS, vl MELSAraAl SEROG

support services, of the application deadline, and of the Group IAP
program.

Outreach by the Adjudication Secretariat focused on communities where
there was a significant gap between the number of CEP recipients

and IAP applicants, indicating that there might be larger numbers of
individuals who may have been eligible for the IAP but had not yet
applied. Prior to their arrival in each community, outreach representatives
arranged for the availability of support services, such as interpreter/
translators, Elders, cultural support workers, and health support workers.

In support of its information activities, the Adjudication Secretariat
developed a number of products that were approved by Oversight
Committee, including a web site, pamphlets, fact sheets, a video
providing information on what to expect at a hearing, and specific guides
for claimants and stakeholders. The Adjudication Secretariat conducted
more than 400 community information sessions: in Indigenous
communities, with stakeholders, and also at in-care facilities such as
federal and provincial correctional facilities, friendship centres, elder
centres, and homeless shelters.

104 Indian Residential Schools Adjudication Secretariat, The Indian Residential Schools Adjudication Secretariat's Independent Assessment Process (IAP) Outreach Activity Report: Raising Awareness about the IAP and the IAP Application
Deadline, (Ottawa: IRSAS, 2012), p. 4.; also Hilsoft Notifications, “Affidavit of Cameron R. Azario, Esq. on Completion of Phase IV of Notice Programme,” submitted to the Ontario Superior Court of Justice (2012).
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The Indian Residential Schools Adjudication Secretariat hosted information booths
at National Events of the Truth and Reconciliation Commission.
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he Adjudication Secretariat also maintained a presence at

conferences, Truth and Reconciliation Commission national
events, workshops, meetings, general assemblies, pow-wows, and
educational institutions to reach out to residential school survivors and
their families in as many settings as possible. Through these venues,
more than 10,600 IAP information kits were distributed.

In addition to the activities undertaken by the Adjudication Secretariat,
a number of stakeholder and partner organizations contributed to the
distribution of information about the IAP. The Court Monitor - Crawford
Class Action Services - maintained a toll-free telephone information
line to respond to inquiries about the IAP. The Government of Canada
also sponsored the Advocacy and Public Information Program

aimed at providing information on, and raising awareness of, the
Settlement Agreement. Health support workers from Health Canada
provided information and support at the grassroots community level
to survivors of residential schools. And many lawyers played a vital
role in providing information on the IAP and assisting claimants in
completing applications and in the hearing process, often travelling to
remote communities to meet with residential school survivors.

Volume and Capacity

One of the initial challenges in implementing the IAP was to putin
place the organization required to support the Chief Adjudicator in the

administration of the process. This included creating the capacity to:

» build business processes and technological systems;

« receive, review, and admit applications;

* manage cases as they moved through the process;

» schedule, notify participants of, and arrange travel to hearings;

« arrange for the provision of health support and interpretation
services, when required, at hearings;

« provide support to self-represented claimants;

« adjudicate the claims and issue decisions;

« arrange for the provision of expert assessments when required;
« conduct legal fee reviews;

« provide information on the IAP - including the application
deadline - to potential claimants and the general public; and

* manage resource expenditures and maintain financial records
and controls

To accomplish this required concerted and simultaneous activity

on a number of fronts, including the selection and retention of
adjudicators,'® hiring staff, constructing a technological infrastructure,
and securing office space to house a considerably expanded Secretariat.

The Settlement Agreement contemplated a six-month “start-up

period” during which the Adjudication Secretariat and the I1AP would

be operational but not yet at full capacity. In addition, there was a
sixteen-month gap between the date on which the parties signed the
Settlement Agreement (in May 2006) and its implementation date (in
September 2007), as the parties and the Courts undertook the approval
process for the settlement. However, as there were delays in hiring
staff, appointing a Chief Adjudicator, and allocating and expending
resources, this proved to be insufficient time to build the organizational
capacity necessary to adequately meet the significant operational
demands.'®The impact was that, at the outset, processes were relatively
inefficient, the progress of existing ADR claims was delayed, and the
Department (IRSRC) and the Adjudication Secretariat were unable to
meet deadlines and service standards.

105 As per Appendix I1l, Schedule D of the IRSSA, adjudicators who had been working under the ADR Model were subject to a new selection process in order to become IAP adjudicators.

196 In this context, it should also be noted that there was a change in Government in the period between the signing of the Settl Ag

and its impler In the same week that the federal Cabinet had approved the

Settlement Agreement, the Liberal Government fell, requiring the Agreement and the policy framework for it to be revisited with and re-examined and approved by the new Conservative Government prior to implementation.
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The IAP retained the services of 100 independent adjudicators at its peak.

B eyond the initial challenges of building the organization,
capacity issues posed challenges on a number of fronts.
These were exacerbated by the volume of applications and hearings
in the IAP. Although disputed at the time by the AFN, Canada’s
initial estimates were that there would be in the region of 12,500
applications filed over the five years prior to the September 2012
deadline.' In fact, the 12,500-application mark was surpassed by
the end of 2009, and by the application deadline more than 37,800
applications had been received.'®

Similarly, the IRSSA contemplated that resources would be required
to enable 2,500 hearings to occur each year, and to ensure that a
hearing date for each claim would be within nine months of it being
admitted to the IAP “or within a reasonable period of time thereafter”
and that all cases would be processed by September 2013. In fact,
13,577 cases had already been resolved by 2012 (a year-and-a-half
earlier than expected), and in that year the number of hearings

held per year surpassed 4,100. In appreciating the magnitude of
this volume, it must be remembered that all IAP hearings involved
in-person gatherings of a number of individuals; this was in contrast
to many other quasi-judicial settings in which adjudicators resolved

Ly

e
L

L s

cases following a review of the documentary evidence and written
pleadings on a file." It is also worth noting that, by comparison,
targets under the ADR process were to hold 1,000 hearings per year: a
level that was never achieved. While the Government of Canada paid
all costs associated with the IAP, this level of performance required
efforts by all parties not only to increase other resources allocated to
the IAP, but also continuously to amend and enhance processes to
more efficiently give effect to the provisions of the IAP.

For example, within the Adjudication Secretariat, initial staff levels

of fewer than 50 were clearly inadequate to handle the increasing
volume of claims. Within two years, staff levels had grown to
approximately 200 and eventually to more than 270 located in four
cities. However, throughout this period there were also vacancy rates
at or in excess of twenty percent; occasionally, vacancy rates in key
operational areas reached 50 per cent. While management attempted
to mitigate this by cross-training, shifting internal resources to meet
operational exigencies, utilizing agency personnel, and the retention
of Crawford Class Action Services to assist in the admissions process,
the chronic shortage of staff had an inexorable impact on the ability of
the organization to meet stringent operational requirements.

197 The AFN maintained in advance of the Settlement Agreement that the number of abuse victims would be at least 25,000 and that infrastructure planning for the IAP should be based on that expectation: see Mahoney, “The Settlement

Process", p. 513.

19 As described earlier, other applications were admitted pursuant to Court orders after the application deadline, bringing the total number of IAP applications to 38, 276.
109" Approximately 90 per cent of IAP cases were resolved through hearings. The remainder were resolved through a Negotiated Settlement Process, discussed below.
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djudicator capacity was also a recurring challenge,

and was affected by the need and desirability to have
female Adjudicators, francophone Adjudicators, and Indigenous
Adjudicators."® At its peak, the IAP retained more than 100
Adjudicators, 8 Deputy Chief Adjudicators, and a Chief Adjudicator on
a contractual basis. However, the initial recruitment of Adjudicators
did not attract sufficient numbers of applicants, and the Oversight
Committee was required to conduct four selection rounds (known as
Requests for Proposals) over a four-year period.

Capacity issues posed a challenge not only for the Adjudication
Secretariat, but for all other participants in the IAP. For the Government,
the availability of staff to represent Canada at IAP hearings was
occasionally a limiting factor in the number of hearings that could be
scheduled in any given week or month. Similarly, other government
Departments such as Health Canada (who provided health support
workers) lacked sufficient human and/or systems resources to handle
the initial demands. As a result, the Government of Canada augmented
the human and financial resources dedicated to the IAP on several
occasions over the following years in response to these volume and
capacity challenges.™

While those claimants who wanted to have legal representation were
generally able to retain a lawyer, those in remote communities faced
greater challenges in the identification and selection of legal counsel.
Some claimant counsel also faced challenges in their capacity to
manage caseloads and their availability to attend hearings, resulting
on occasion in senior Adjudication Secretariat staff conducting law firm
visits to review and advise on business plans. Among the Churches as
well, the scale of the IAP posed potential challenges to their capacity
to participate fully in the process. At the outset, some Catholic Church
entities did not propose to attend IAP hearings. Other Churches
expressed an ongoing desire to attend hearings where claimants were
amenable to their presence, and provided extensive training to those
who would attend hearings on their behalf; however, their presence at
hearings was limited by the right of claimants to request that Church
representatives not attend.

Resolving Claims

A central objective and obligation of the IAP was to resolve all of the
claims that were submitted. In order to accomplish this, a wide range
of challenges needed to be addressed, and measures developed and
adapted.

Mandatory Document Collection:

Schedule D of the Settlement Agreement set out requirements

for documents that were necessary to allow claimants to proceed
through the IAP and for a hearing to be scheduled. These “mandatory
documents” included records related to medical treatment, workers'
compensation, correctional services, income tax, Employment
Insurance, Canada Pension Plan, and non-residential secondary

and post-secondary school attendance. The number and types of
mandatory documents required for each claim varied according to
the levels of Harm and Loss of Opportunity claimed, as well as the
complexity of the claim.

The collection of mandatory documents had a direct and significant
impact on the ability of the IAP to resolve claims in accordance with the
volumes and timeframes specified in the Settlement Agreement. The
fact that document collection was not within the Oversight Committee’s
or the Adjudication Secretariat's sphere of control therefore posed
particular challenges. Early experience under the IAP demonstrated
that those institutions responsible for providing mandatory documents
-such as local, provincial, or federal government bodies - did not have
the personnel to meet those requests in a timely manner. For example,
by the autumn of 2013, Correctional Service Canada had received
some 9,000 requests for information, creating a two-year backlog. In
the first years of the IAP, some 80 per cent of the document packages
received by the Adjudication Secretariat in support of claims were
incomplete and required significant and time-consuming follow-up to
get the file hearing-ready.

Those responsible for administering the IAP undertook several

process changes to address this issue. These included a series of tools
aimed at strengthening communications with claimants’ counsel to
improve information about and maintain momentum in the document
collection phase of the claim. In 2013 and 2014, the Adjudication
Secretariat signed Memoranda of Agreements with provincial
correctional facilities departments in Alberta and Saskatchewan

that outlined priorities and measures to address backlogs, and held
discussions with Correctional Service Canada to improve the provision
of documents to counsel. The Adjudication Secretariat also worked

with federal Government departments to develop an IAP-specific
information request form to allow greater efficiencies in the processing
of Canada Pension Plan documents. Internally, the Adjudication
Secretariat established a dedicated team to work directly with self-
represented claimants to obtain mandatory documents on their behalf.

™10 |AP claimants could request that a male or female adjudicator be assigned to their cases; linguistic ability also needed to be considered. To attempt to expand Indigenous Adjudicator capacity, the Oversight Committee utilized the
Request for Proposals mechanism that allowed contracts to be “set-aside" for Aboriginal suppliers, and advertised Adjudicator opportunities through the Indigenous Bar Association. Notwithstanding these efforts, the number of Indigenous

Adjudicators did not exceed 25% of the total.
""" Information on the costs of the IAP is provided in the following chapter.
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Inactive Claims:

n n addition to delays engendered by the document collection
process, another challenge in the IAP - and not uncommon in
other quasi-judicial processes - was that some claims would become
inactive and would not progress towards a hearing. This not only

had an immediate detrimental effect on the claimants, it also raised
concerns about the IAP's ultimate ability to resolve all of the claims
that had been submitted.

In response, the Adjudication Secretariat introduced an “Intensive
Case Management Project” to review all files that were on hold,
incomplete, and older than two years; communicate with claimants'
counsel to identify reasons why the claim was not progressing in
the usual manner; address any outstanding issues where possible;
and move the claim toward resolution or identify it for closing if the
claim was withdrawn or the claimant was deceased. Intensive Case
Management helped to indicate which documents were difficult to
obtain, what institutions took a long time to respond to requests,
what the status of the claims were with individual law firms, and what
the Adjudication Secretariat could do to remove blockages. More
generally, it helped to establish communications with claimants’
counsel. Overall, in its first year of operation this process achieved a
90% response rate from claimants' counsel.

The information generated through Intensive Case Management in
turn provided the foundation for other improvements such as the
Incomplete File Resolution Process and the Lost Claimant Protocol
(discussed below) to assist in the resolution and completion of IAP
claims.

Incomplete Files:

Even with a case-specific and intensive approach to case
management, some claims remained at a stage where they were

not ready for a hearing to be scheduled. The IRSSA did not provide
guidance or tools to allow a claim that had been admitted into the IAP
to be closed unless it had been heard, settled, withdrawn or found to
be outside of the jurisdiction of the IAP. Adjudicators did not have the
authority to dismiss claims short of a hearing, even in circumstances
where counsel had lost all contact with a claimant, where mandatory
document collection was not possible, or where a claimant had

passed away prior to providing sworn testimony. Moreover, due to

the vulnerabilities of many residential school survivors - including
incarceration, homelessness, and mental or physical health issues that
could explain the lack of movement of claims - neither the Oversight
Committee nor the Chief Adjudicator supported an approach that
would see claims dismissed for “want of prosecution”: the model used
in the courts where a claim can be dismissed when it is inactive for a
specified period of time. In an analysis of admitted claims conducted
in 2011, the Adjudication Secretariat estimated that this would leave
1,000 to 1,500 claims unresolved at the completion of the IAP.

As a result, commencing in 2012 the Adjudication Secretariat, the
Technical Subcommittee, the Oversight Committee, and the National
Administration Committee (NAC) undertook a detailed examination
and discussion of strategies, processes, and tools necessary to ensure
that all IAP claims would be resolved and the IAP itself brought to
completion. These new procedures were approved by the Oversight
Committee and the NAC by the end of 2013, and submitted for
Court approval. In June 2014, the Honourable Justice Perell of the
Ontario Superior Court of Justice signed a consent order approving
the Incomplete File Resolution Procedure (IFRP) as a component of
the IAP “Completion Strategy Report’, with the other supervising
courts following suit.

The IFRP implemented a two-step approach to resolving claims that
would otherwise have no prospect of proceeding. The first phase of
the procedure essentially incorporated Intensive Case Management
processes to a claim. If case management approaches were
unsuccessful, the claim could then be referred - by the Adjudicator
or by any party to the claim - to a File Management Adjudicator who
could convene teleconferences with the parties, establish procedural
timelines, and take other steps to progress the claim.

If that first phase of IFRP failed to move the claim forward, a "Special
Resolution Adjudicator” was then appointed with the authority to
receive submissions from the parties, decide about documents,

set the claim for hearing with or without documents, and make a
“Resolution Direction” that could, in some circumstances, involve
dismissing the claim. This process included rights of review and a
possibility for reconsideration by the Chief Adjudicator.

As of December 2018, of 1,233 claims referred to the IFRP, 706 - or
nearly 60 per cent - were subsequently able to be returned to the
normal hearing stream or other targeted approaches. Some 527 cases
were the subject of a Resolution Direction. There were 26 requests to
the Chief Adjudicator for reconsideration of IFRP Directions that had
dismissed claims. Of these, 19 were granted, two were withdrawn,
one was abandoned, and four were dismissed.

Lost Claimants:

Another key aspect of the Completion Strategy Report submitted to
the Courts in 2014 was the introduction of a Lost Claimants Protocol.
At that time, through information gathered in the Intensive Case
Management Process, it had been determined that contact had been
lost with approximately 300 claimants. This could have occurred for
a number of reasons: a claimant may have passed away; may have
been in a hospital or nursing home; may have become homeless

or have changed address without informing their counsel or the
Adjudication Secretariat. In its report to the National Administration
Committee in June 2012, the Oversight Committee flagged this
issue as one that needed to be addressed to ensure the ultimate
completion of IAP.
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m nder the Lost Claimants Protocol, the Adjudication Secretariat
would attempt to locate claimants with whom their counsel
had lost contact using a progressively intrusive methodology, while
at the same time protecting and respecting claimants’ privacy. In

the first instance, internet searches and a review of the information
on file would be explored. Following that, if necessary, information
would be sought from Aboriginal Affairs and Northern Development
(e.g. Common Experience Payment, Indian Registry, Estates); Service
Canada (e.g. Canada Pension Plan, Old Age Security, Guaranteed
Income Supplement); Health Canada (e.g. health benefits, crisis
intervention, medical transportation); Correctional Service Canada;
Provincial and Territorial Motor Vehicle Registries; and Departments
of Vital Statistics. Ultimately, information on a claimant’s whereabouts
could be sought from support persons identified in the claimant’s
file, Resolution Health Support Workers, police detachments, or other
sources such as Veterans Affairs. To enable this, the Courts ordered that
all publicand private entities, institutions, and agencies operating

in Canada must, if requested by the Adjudication Secretariat, provide
contact information regarding the whereabouts of IAP claimants.

If a Lost Claimant was found, her/his file was returned to the regular
IAP file flow. If a claimant could not be located, was non-responsive

or unwilling to participate in the IAP, her/his file was moved into the
Incomplete File Resolution Procedure (IFRP).

As of January 2019, the Lost Claimant Protocol had been used in 841
files, representing 771 unique claimants." Of these, 546 claimants
were located and their claims returned to the regular file stream or
assigned to another targeted case management approach. Searches
were exhausted on 225 referrals. The remaining unlocated claims
were subsequently referred to the IFRP or were non-admitted.

Both the Incomplete File Resolution Process and the Lost Claimant
Protocol constituted efforts unique among decision-making entities
to locate and support its claimants, and provide a tangible and
concrete illustration of the claimant-centred approach adopted in the
implementation of the IAP.

Claims with Student-on-Student Allegations:
The IAP allowed for compensation to former students of Indian

Residential Schools who had suffered abuse by fellow students.
However, compensation in some of those claims required proof that

staff knew of ought to have known about the abuse.™ As this could
be difficult for individual claimants to establish, Schedule D of the
IRSSA stipulated that:

"With respect to student-on-student abuse allegations, the
government will work with the parties to develop admissions from
completed examinations for discovery, witness or alleged perpetrator
interviews, or previous DR or IAP decisions relevant to the Claimant’s
allegations.”""*

The process for the management of claims with student-on-
student allegations was the subject of discussion by the Technical
Subcommittee and the Oversight Committee from the outset of the
IAP. Initially, Canada did not disclose its list of all admissions for all
residential schools; rather, it provided possible relevant admissions
on a case-by-case basis for each claim.™ Claimants’ counsel
maintained that once the onus had been met by the claimant that
Canada and/or the Church knew or ought to have known about the
abuse, Canada was obliged to share this information more broadly,
rather than on a case-by-case basis.

In the summer of 2010, Canada proposed that it would share a Master
List of all admissions with the Chief Adjudicator which would be made
available to the adjudicators, but would not be shared with other
parties. Canada also maintained that admissions that post-dated a
claimant's attendance were not relevant to that claim. Subsequently,
the Chief Adjudicator issued a Directive that gave adjudicators the
authority to release potentially relevant admissions from the Master
List to claimants' counsel. It also stipulated that the Chief Adjudicator
had the authority to decide whether, and if so, on what terms the
Master List should be made accessible to Claimant Counsel.

InJune 2011, the Chief Adjudicator issued an Update in which he
recommended against adjourning student-on-student hearings to
await possible relevant admissions in the future.

In March 2013, the Chief Adjudicator issued another Directive that
unless it was apparent at the time that a claim involving student-on-
student allegations would be successful, adjudicators should in fact
be receptive to requests to adjourn hearings, pending possible receipt
of future admissions. The claim would be then adjourned for the sole
purpose of keeping it alive until supplementary submissions arising
from any new admissions were generated.

2 |n some cases, claimants were located and subsequently lost contact once again, leading to a second referral of the file to the Lost Claimant Protocol.
" In the IAP Model, there was no requirement to prove staff knowledge in cases of SL4/5 abuse that was predatory or exploitative.

T4 |RSSA, Schedule D, Appendix VIII.

"5 The Government of Canada made more than 4,500 admissions after relevant evidence or findings of adjudicators became available.
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n n May 2013, the Chief Adjudicator released a decision that
the Master List of admissions would be made available to

all AP claimant counsel. The Master List became available to counsel
the following September.

However, each student-on-student claim still took into account
admissions arising only from cases that had already been decided. It was
recognized, though, that there might, in the future, be other claims that
could generate admissions of assistance to preceding claims. This posed
a challenge in that, once a decision was made on a claim, there was

no avenue for a claimant to benefit from subsequent new admissions.
Therefore, in December 2013, Canada proposed and the Oversight
Committee approved a revised strategy and process designed to enable
claims deemed likely to yield such admissions (based on information

in the claim) to be heard prior to claims which might potentially benefit
from them. Under this “Student-on-Student Admissions Project” strategy,
Canada provided a list of almost 2,200 claims in the pre-hearing stage, of
which 647 were identified as having the best potential to generate new
admissions. A conference call would then be held to determine whether
specific cases could be heard in advance of document completion.

The process for managing claims with allegations of student-on-student
abuse was subject to further revision when, in September 2017, Canada
submitted a Request for Direction (RFD) to the Courts in which it argued
the Chief Adjudicator and his designates utilized "procedural faimess"”
as grounds for review or re-review of several of these claims that had
been dismissed based on lack of proof of staff knowledge of student-on-
student abuse. The Chief Adjudicator and adjudicators had decided that

in some circumstances, adjudicators could consider post-decision
admissions that, had they been available at the time of the initial
adjudicator's decision, could have resulted in an award in favour of
the claimant. Canada maintained that it was inappropriate to import
the concept of procedural faimess into the IAP Model and to utilize
it as grounds for the review of decisions.

The British Columbia Supreme Court agreed with Canada’s position
in its decision, concluding that the IAP was a “complete code” that
did not contain the administrative or public law term of procedural
fairness. The Court also ruled that the IAP contemplated "progressive
disclosure” by requiring Canada to make admissions as the IAP
unfolded; newly discovered information did not justify the re-
opening of a decided IAP claim. Furthermore, only the Supervisory
Courts of the Indian Residential Schools Settlement Agreement
possessed the jurisdiction to re-open an IAP claim.™

Notwithstanding the Court's decision, on March 12,2018, Canada
announced that it would revisit student-on-student claims dismissed
for lack of proof of staff knowledge, where post-decision admissions
by Canada of staff knowledge might have assisted the claimant had
they been available at the time of the decision. Canada stated that
where it determined that cases were appropriate for settlement on
this basis, such claims would be settled outside of the IAP.

Hearings
Infirm and/or Elderly Claimants:
Schedule D of the IRSSA specified that:

"In considering applications to the IAP ... priority will be given,
in order, to:

a) Applications from persons who submit a doctor’s certificate
indicating that they are in failing health such that further delay
would impair their ability to participate in a hearing;

b) Applications from persons 70 years of age and over;

¢) Applications from persons 60 years of age and over ..."

11 Appeals of this B.C. Supreme Court decision brought by the Assembly of First Nations and Independent Counsel were subsequently dismissed by the British Columbia Court of Appeal.
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n n practice, however, this posed several operational
challenges. The first related to the determination of those
claimants for whom a delay in a hearing could impair their ability to
participate. In this regard, several issues arose, including:

* Some claimants' counsel requested expedited hearings for all of
their clients, presumably in some instances as a means of getting
ahead in the hearing queue. This created challenges for the
Adjudication Secretariat in attempting to satisfy these requests.

* Some claimant counsel were utilizing form letters to identify
medical circumstances that did not conform to the criteria as
described in the Settlement Agreement.

* In remote communities, it could be difficult to obtain a doctor's
certificate.

* Afaster hearing did not necessarily mean faster resolution of
the claims, as the collection of mandatory documents and expert/
medical assessments still required the same amount of time.

« Asignificant proportion of all IAP claimants were over the age
of 60, with some identified as being at significant risk due to
diminishing capacity.

To address this problem, in 2010 the Adjudication Secretariat
implemented a form to ensure that claimants who legitimately
required an expedited hearing had access to one. Based on
operational experience, the form was amended in 2011 and again
in 2012. In its final format, the “Request for Expedited Hearing or
High Priority Hearing Due to Failing Health" placed responsibility
for assessing the claimant’s medical needs in the hands of their
attending physician, rather than their lawyer or the Adjudication
Secretariat. The form removed the need for the doctor to explain the
medical condition, merely to attest to it. The form also introduced

a distinction between "expedited” and "high priority" hearings,
with expedited indicating that a delayed hearing would resultin a
significant risk that the claimant may die or otherwise lose capacity
to provide testimony, and "high priority” indicating that failing
health could impair the claimant's ability to provide testimony.

For claimants in remote areas where doctors were not readily
available, the Adjudication Secretariat could agree to proceed on an
expedited basis, based on information from claimants' counsel and
subject to the production of a medical certificate shortly after the
hearing.

In addition, despite the priority accorded them in the IRSSA, some
elderly claimants were having to wait a considerable time - up to

or even in excess of two years - for a hearing to be scheduled. In
large measure, this was due to the fact that although the Settlement
Agreement gave elderly claimants priority for hearing dates, a claim
still needed to be "hearing ready” (i.e., all required documents had
to be gathered and submitted by the claimant and the Government
of Canada) before it could be scheduled.™ As a result, elderly
claimants whose health was not failing and whose claims had not
reached the hearing-ready stage could have their claims remain
stagnant in the document collection stage.

To address this challenge, in 2012 the Oversight Committee
approved an "Over-65 Pilot Project” to develop ways of processing
claims more quickly for those claimants 65 years of age or older,
including alternative scheduling approaches and more intensive
case management by adjudicators. One key element of the Pilot
Project entailed adjudicator-led pre-hearing teleconferences in which
the parties could address issues regarding document collection and
identify claims for which a hearing date could be scheduled, or that
could be suitable for resolution through the Negotiated Settlement
Process. The Pilot Project also involved block-scheduling of groups
of hearings to take place over consecutive days in a single location
in order to make the best use of resources. During a six-month
period, more than 140 hearings were conducted through the Pilot
Project. Based on those results, it was determined that the approach
had merit, but that additional process improvements could help in
accelerating hearings for elderly claimants.

As a result, the Oversight Committee approved an Accelerated
Hearing Process (AHP) in June 2013. Based on the experience
of the Pilot Project, this new process was aimed at realizing the
requirement of the IRSSA to accord priority in scheduling and
hearing claims of elderly claimants.

117 The only exception to this requirement in the Settlement Agreement was where medical evidence demonstrated that the claim needed to be heard immediately due to the health of the claimant. Appendix IV, section iv of the IRSSA stated
that: “No [hearing] date shall be set until the IAP Secretariat is satisfied that exchange of documents, including treatment notes and clinical records is as complete as reasonably necessary, unless a Claimant provides medical evidence that
any delay in hearing their testimony involves a significant risk that they may die or lose the capacity to provide testimony. In such circumstances, the Secretariat may schedule a hearing for the limited purpose of taking such testimony, after

which the hearing shall be adjourned to allow for the preparation of the case as otherwise provided for in this IAP"
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IAP Hearing

m nder the AHP, the Adjudication Secretariat identified files for
potential inclusion in the process, giving particular priority to
elderly claimants, claimants in failing health, or those with claims that
had been awaiting a hearing for a longer time. Claimants counsel (or
self-represented claimants) would then consider whether to proceed
with those files under the AHP. If so, an adjudicator would conduct

a pre-hearing teleconference to identify issues with document
production or that were otherwise delaying the process. Claimants'
counsel or self-represented claimants would then be given a period
of time in which to get the file hearing-ready, with the claim set down
for hearing within a block schedule of hearings. AHP claims were
scheduled into 5-day blocks of hearings held in the same location. In
order to preserve those hearing dates, an AHP hearing could proceed
as scheduled even if it was not yet hearing-ready if the parties agreed,
subject to final submissions after adjournment.

In the final years of the IAP, in order to ensure the completion of the
IAP, AHP became the default process for getting cases to hearing;
claims were scheduled for hearing with or without the consent of the
parties and whether or not the file was "hearing-ready" in terms of
document collection.

Hearing Postponements, Cancellations, and Substitutions:

Based on a study in 2011, it was found that 20% of hearings did not
proceed as scheduled and 40% of postponements and cancellations
were avoidable. Given the volume of hearings that needed to be
held and the tight timeframes for scheduling those hearings, this
constituted a major obstacle to being able to realize the goals and
objectives of the IAP. This challenge was exacerbated by the fact that
the notice given for postponements and cancellations was often

too short to allow for substitution with another claim due to the

complexity of hearing logistics and diversity of geographical locations.

Following discussions by the Oversight Committee, new
procedures were adopted and guidance provided to the parties
aimed at reducing hearing postponements and cancellations
and at ensuring that more hearings would proceed as
scheduled."™® These new processes included a requirement
that all postponements requested within 10 weeks of the
hearing date be approved by the presiding adjudicator.

The adjudicator would work with the parties to attempt to
prevent postponement, and could impose consequences if a
participant failed to attend a hearing without proper cause.

In 2013, the Oversight Committee approved a policy that
specifically addressed hearing cancellations related to claims
that had entered the Negotiated Settlement Process (NSP)
stream. Previously, hearing dates had been scheduled for
claims that were in the NSP stream, and those dates were
maintained until the claim actually settled. However, as is

not uncommon in judicial or quasi-judicial processes, those
settlements were most often reached close to the hearing.
Approximately 50 per cent of NSP settlements occurred within
six weeks - and 35 per cent within one month - of the hearing.
Following direction of the Oversight Committee, the process
for maintaining hearing dates was altered; once a claim
entered the NSP stream, its hearing date was cancelled. In the
rare instance that a claim did not settle in the NSP, it would

be scheduled for hearing on an expedited basis. Any request
for cancellation due to a claim entering into the NSP process
that was made within six weeks of the hearing date would be
subject to review and determination by an adjudicator.

As well, the Oversight Committee in 2013 approved changes
that would facilitate the substitution of claims using previously
scheduled hearing dates. In cases where an adjudicator had
approved the postponement of a hearing, the same claimant
counsel could propose utilizing that hearing date for another
claimant whose file was hearing-ready, could be heard in the
same location and who met other criteria in the policy. This
approach was adopted to help preserve claimants’ testimony,
reduce the number of lost hearing dates, and reduce the
likelihood of an adjudicator directing claimant counsel to pay
costs associated with a postponement or cancellation.

Following the introduction of the hearing cancellation policy,
the percentage of hearings that were cancelled or postponed
declined from a peak of 20.5 per centin 2010/11 to a rate of
16.8 per cent from 2011/12 to 2018/19.

"8 Guidance Paper "GP-7: Failure of Hearings to Proceed", issued by the Chief Adjudicator on November 22, 2011. Following continued monitoring by and discussion at the Oversight Committee, in 2015 the Chief Adjudicator enacted a
number of modifications to the hearing postponement policy ("Guidance Paper 7r1: Failure of Hearings to Proceed”) and new Guidance Papers to address postponements of assessments (“Guidance Paper 9: Regarding the Postponement

of Assessments") and conference calls (“Guidance Paper 10: Attendance at Teleconferences”).

2021 FINAL REPORT



Adjudication and Claim Resolution
Time Required to Issue Decisions:

n n the IRSSA, Schedule D, Appendix XIl to the IAP Model set
out the format for decisions, indicating that a typical decision
would be six to ten pages. Given the volume of claims anticipated
in the IAP, the length of time taken on average to write a decision
following a hearing, and the time required for decisions to be
reviewed by the Chief Adjudicator and/or Deputy Chiefs, it soon
became apparent to the Oversight Committee that a full decision in
each case would take considerable time and resources, and could
delay the receipt of the decision and compensation for claimants.

With this in mind, in 2009 the Technical Subcommittee (TSC)
undertook to examine how, in some circumstances, the format for
decisions and the length of time required to issue them might be
reduced.

Based on experience with both the ADR process and the IAP, the
Technical Subcommittee recognized that for some claimants,
receiving a full decision that included a detailed narrative of evidence
and the rationale supporting the decision was very important for
memorialization and for personal healing. Other claimants, however,
would appreciate receiving a decision as soon as possible following
the hearing, both for marking an end to the process and for the receipt
of any compensation that may be awarded. The TSC also determined
that, at the conclusion of some hearings, there could be circumstances
in which the adjudicator and the parties were in agreement as to how
the claim should be resolved. A shorter form of decision could then be
generated and signed by the parties at that time.

Given that the decision format had been prescribed by the Settlement
Agreement, any change in format required consultations with the
parties, discussions at the Oversight Committee and approval by the
National Administration Committee. Following that, in November
2009, the Qversight Committee approved a process for Short Form
Decisions, which was implemented in January 2010.

Short Form Decisions (SFDs) were available when certain
requirements were met:

« the claim was in the standard track;

119 When a Church did not send a representative to the hearing, Canada could consent to an SFD on their behalf.

« all research, and mandatory document production was complete
and submitted before the hearing, all testimony heard, and
submissions taken place at the end of the hearing;

« the future care plan (if any) was submitted by the end of
the hearing;

« the claimant requested in writing the use of an SFD; and

« the representatives of the parties attending the hearing
consented in writing to the rendering of a SFD."?

A SFD was not available if the claimant was self-represented, an
alleged perpetrator testified and disputed responsibility, or where
a material issue remained with respect to credibility, liability, or
compensation. All parties retained their rights to have the decision
reviewed by another adjudicator.

Negotiated Settlements:

In addition to claims being decided by adjudicators at hearings,
Schedule D of the Settlement Agreement provided that the
Government of Canada and the claimant could resolve a claim without
a hearing. This procedure - known as the Negotiated Settlement
Process (NSP) - allowed the claimant's counsel and the Government of
Canada to agree on an award within the compensation rules.

The circumstances in which an NSP could be used were not specifically
described in the Settlement Agreement and were left to the parties

to determine and agree. To this end, the Government of Canada
established a Working Group in 2007 to develop the process, and
settlements were reached beginning in 2008. Typically, settlement
was reached based on evidence obtained through an interview
conducted by a representative of Canada where:

» the claimant was represented by counsel; and

« the case was straightforward, such as in the standard track;

Negotiated settlements were a voluntary process within the purview
of the parties. As such, the Chief Adjudicator and the Adjudication
Secretariat were not directly involved in NSPs. However, adjudicators
were required to approve legal fees in all NSPs.
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n 2011, Canada undertook a review of the Negotiated

Settlement Process and implemented a number of
improvements. As well, the Adjudication Secretariat began distributing
evidentiary packages as new documents were received, rather than
the original process where evidentiary packages were held until all
documents were in place, in order to provide the parties with more
time to determine if the claim could be settled. Overall, these changes
resulted in more efficient and expeditious resolution of claims. The
number of NSPs rose from 572 in 2011 to 742 in the following year.

Overall, negotiated settlements accounted for 4,415 file resolutions,
or approximately 13 per cent of all admitted IAP claims. Careful
selection by the parties of claims for this process resulted in more than
99 per cent of claims accepted into the NSP being resolved through
negotiation.

Ensuring Consistency in Decisions:

While the IAP did not operate on a system of binding precedent, it was
of course necessary to take measures to ensure consistency in decision-
making among the more than 100 adjudicators across the country.
Schedule D of the Settlement Agreement specified that: "Adjudicators
... will attempt to conduct consistent sessions and produce decisions
in a consistent fashion ... The Chief Adjudicator shall implement
training programs and administrative measures designed to ensure
consistency among the decisions of adjudicators in the interpretation
and application of the IAP"120

Accordingly, the Chief Adjudicator and his deputies conducted formal
and informal training sessions and meetings of adjudicators to help
them share experiences and best practices. While these meetings did
not address the specifics of any individual claim, they were an essential
means of promoting collegiality and consistency across the system.

As well, the IAP allowed either party to request a review if the
adjudicator had not properly applied the IAP Model to the facts as
found by the adjudicator. Claimants could also request a review if
there had been an overriding and palpable error; this option was only
available to Canada in complex track files.

In order to strengthen consistency of decision-making in the IAP, the
Chief Adjudicator and his deputies also worked with the Oversight
Committee and its Technical Subcommittee to develop directives and
guidance papers on certain aspects of the process. These directives
were made available to adjudicators and all parties through posting
on the IAP web site. Over the course of the IAP, 11 Chief Adjudicator
Directives provided instruction to adjudicators and parties on
specific policies and procedures related to claims; 10 Guidance

120 JRSSA, Schedule D, sec. Il m (i) and (ii)

Papers suggested procedures to adjudicators and parties for dealing
with issues regarding the administration of the IAP; and 2 Practice
Directions provided guidance to practitioners on various issues
including instructions to adjudicators regarding Short Form Decisions.

In addition, at the outset of the IAP, a database of decisions was
available to adjudicators to enable them to refer to issued decisions by
types of claims. Since IAP decisions did not have precedential value,
the database was intended for research purposes only. However, the
lack of a database that was also accessible by claimant counsel and
the Government of Canada created an imbalance between the parties.
Claimant counsel only had access to those decisions in which they
were involved as counsel, while Canada - given that they were a party
to all claims - had access within their own records to all AP decisions.
Therefore, in 2009, the Oversight Committee decided to seek to
implement a secure, searchable, online database of IAP decisions for
use by adjudicators, claimant counsel, Canada’s representatives and
Church entities to ensure equal access by all parties.

In 2010, the Supervising Court issued an order directing that the
Adjudication Secretariat, with the assistance of Crawford Class Action
Services, develop a database of important IAP decisions. As per the
approval of the database by Oversight Committee, one key aspect was
that extensive redaction of the included decision was required in order
to protect the privacy of claimants, alleged perpetrators (living and
deceased,) and other witnesses. This included redaction of:

« All proper names of individuals (other than adjudicators, party
representatives, and names of schools)

« Any reference to a family relationship that would make any
individual identifiable

« All staff positions

« Date of birth of the claimant or any individual
« The location of the residence or origins of the claimant
* The education of the claimant or any individual

« Any reference describing the employment of the claimant or
any individual

Lists of important decisions were posted to the IAP Decisions Database
at reqular intervals. Decisions themselves were posted in the language
in which they were written, but were translated on request by any of
the parties subject to approval by the Chief Adjudicator.
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Administrative
and Process
Management

Sharing Documents:

m ue to the volume
of anticipated
claims and of the number
of documents associated
with each claim, it was of
paramount importance
to develop an electronic
means for sharing

and transferring those
documents among all
parties, adjudicators, and
the Adjudication Secretariat. At the same time, while an electronic
system would eliminate the risk associated with the physical transfer
of documents, it was crucial that the system be secure so as to protect
the privacy and confidentiality of IAP records. This was particularly
important in that any such system would of necessity be managed
by an independent body outside of the Adjudication Secretariat and
would be accessible to a range of users.

Claimants’ legal counsel could consult a guide
with detailed information on procedures and
practices in the IAP

Following Oversight Committee approval, a Court Order to establish
an Electronic Document Interchange was issued in 2010. Crawford
Class Action Services - the Court Monitor for the I1AP - was tasked with
providing a secure file transfer protocol that would enable the parties
to electronically transfer protected documents housed on a secure
website with secure links between all users. Crawford also was to
provide training and technical support, measure and ensure quality
control, and regularly destroy documents posted on the website
according to timelines provided by the Chief Adjudicator.

The EDI system was rolled out in stages commencing in September
2010. Although some law firms with smaller IAP caseloads did not
utilize EDI, the system was widely adopted and within three years
the number of document packages transferred via EDI had exceeded
250,000. This represented not only considerable reductions in time
but also in resources, with the savings of hundreds of thousands of
dollars in courier costs. However, two gaps in its utility remained: EDI
could not be used by claimants’ counsel for submitting mandatory
documents to the Adjudication Secretariat, and it was not available
to self-represented claimants. In both of these circumstances, the
Adjudication Secretariat determined that the submission process
already in place was adequate.

File Management:

As noted earlier, one of the most significant ongoing operational

challenges in the IAP was the slow rate of mandatory document
production. Most claimants needed to submit medical, education,
and income records to prove higher levels of harm and opportunity
loss in the IAP, and could not have a hearing scheduled until those
documents were produced. Many claimants’ counsel experienced
difficulty obtaining these documents or lacked appropriate
information systems to track document production across a large
number of claims.

In order to address both concerns, in 2011 a Court Order was issued
for the implementation of an Interactive File Management System
(IFMS). This secure web-based tool allowed authorized claimants'
counsel and their office staff to view the status of their clients’ claims in
real time, and provided updated information directly into the system.
This eliminated time-consuming rounds of correspondence and gave
the Adjudication Secretariat valuable information on causes of delay
thatin turn could lead to targeted attempts to remove blockages.

In 2013, IFMS was expanded to provide additional tools that enabled
users to view files in the scheduling stage; access an interactive
calendar of hearings; electronically submit logistical requirements;
view the status of post-hearing files; and obtain information on the
progress of decisions, fee rulings, and reviews.

Ultimately, while a large number of law firms did utilize IFMS, those
that already had a file tracking system in place did not embrace its
use. Claimant counsel that adopted IFMS did indicate that the system
greatly facilitated their understanding of the status of their files.

As well, adjudicators and the Adjudication Secretariat found that it
provided an efficient and effective file management tool.

Providing Information on IAP Processes to Claimants’
Legal Counsel:

In 2011, the Adjudication Secretariat published a comprehensive
"Desk Guide for Legal Counsel Practising in the IAP", providing specific
and detailed information on all aspects of the IAP. The Desk Guide was
in excess of 50 pages and intended as a tool to assist claimants’ legal
counsel by providing information on IAP procedures and processes,
common issues, best practices, key resources, and technical assistance
with claims at each stage of the IAP.

The Desk Guide was published on the IAP website in both HTMLand
PDF format, and modified as policies and procedures changed or new
issues arose. Over the course of the IAP, the document was updated
seven times.

While the Guide was developed primarily to benefit lawyers who were
new to the process, it was also meant to provide a useful reference

for any lawyer requiring information on matters of process. There are,
however, no data that tracked the usage of the Guide by claimant
counsel or others.
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Misconduct of Some Claimants'
Legal Counsel

m ver the course of the IAP, there were numerous lawyers that
served as legal counsel on behalf of claimants. Many of these
had extensive previous engagement in Indigenous issues; some
were themselves residential school survivors; and most were diligent,
engaged, and ethical in their practice. However, the issue of lawyer
misconduct by a minority of legal counsel was a significant challenge
with far-reaching consequences that resulted in the ongoing
attention and involvement of the Oversight Committee, the Chief
Adjudicator, Bar Associations, Law Societies, and the Courts.

From the outset, it was recognized that IAP claimants would be best
served by having legal representation. Although the Settlement
Agreement explicitly provided for self-represented claimants,?’

IAP applicants were encouraged to hire a lawyer."? In information
provided to former students, the Adjudication Secretariat noted that
while the decision to hire a lawyer rested with each claimant, "every
party who signed the Settlement Agreement encourages you to hire a
lawyer to help with your IAP claim". The Adjudication Secretariat went
on to advise: “If you do hire a lawyer, find someone you can trust."'?

That in itself posed a considerable challenge, particularly for former
students living in remote communities and for those who did not
have experience in engaging legal counsel to represent them in

civil actions. The Settlement Agreement stipulated that the National
Administration Committee would compile a list of those lawyers
who, at the time, had active claims related to Indian Residential
Schools, and who agreed to be bound by the terms of the Settlement
Agreement.”* Inclusion on that list did not, however, require lawyers
to adhere to a particular code of conduct relative to the specific nature
of the claims or the claimants, nor did it advise former students as to
what they should reasonably expect from their legal counsel.

In 2000, in recognition of the fact that "survivors of Aboriginal
residential schools are often vulnerable and in need of healing as

121 |RSSA, Section 4.08 (4) and Schedule D, Section Il (p)

well as legal assistance”, the Canadian Bar Association adopted a
resolution pertaining to lawyers acting for survivors of residential
schools.’> The resolution urged Law Societies to adopt guidelines for
the conduct of such lawyers stipulating that:

(a) Lawyers should not initiate communications with individual
survivors of Aboriginal residential schools to solicit them as clients
orinquire as to whether they were sexually assaulted;

(b) Lawyers should not accept retainers until they have met in person
with the client, whenever reasonably possible;

(c) Lawyers should recognize that survivors had control taken from
their lives when they were children and therefore, as clients,
should be given as much control as possible over the direction of
their case;

(d) Lawyers should recognize that survivors may be seriously
damaged from their experience, which may be aggravated by
having to relive their childhood abuse, and that healing may be a
necessary component of any real settlement for these survivors.
Lawyers should therefore be aware of available counselling
resources for these clients to ensure that they have opportunities
for healing prior to testifying;

(e) Lawyers should recognize that damage to the survivors of
Aboriginal residential schools may well include cultural damages
from being cut off from their own society, and should endeavor to
understand their clients' cultural roots;

(f) Lawyers should recognize that survivors are often at risk of suicide
or violence towards others and should ensure appropriate
instruction and training for their own employees, including
available referrals in time of crisis

Over the next few years, Law Societies in Ontario, Manitoba, the
Northwest Territories, and the Yukon adopted guidelines that
generally incorporated or built upon these concepts.

122 The Application Form was 21 pages long. To assist claimants in completing their IAP application, the Adjudication Secretariat developed a “Guide to the Application”. However, at 44 pages, it was itself a lengthy and complex document.

12 Indian Residential Schools Adjudication Secretariat, “Do | need a lawyer for my IAP claim?"
124 |RSSA, Sections 4.08 (2) and 4.11(12) (n)

125 Canadian Bar Association, Resolution 00-04-A, August 19-20, 2000. In October 2000, the Oversight Committee adopted the CBA Guidelines in respect of a direction that counsel who committed to those principles would be invited to
participate in the Adjudication Secretariat's outreach program. (The issue of the lack of formal engagement of legal counsel in that outreach program is discussed in Chapter 8).
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The British Columbia Supreme Court removed lawyer David Blott and his law firm
from representing claimants in the IAP following a hearing in 2012.

n n this context, the most public and significant example of the
challenges created by lawyer misconduct was evidenced by
the circumstances involving David Blott and his Calgary-based firm
Blott & Company.' Blott & Company represented more than 5,600
claimants, by far the largest caseload of any law firm involved in

the IAP. Most of these clients had been referred to Blott & Company
by Honour Walk, an organization associated with Mr. Blott that
recruited claimants and assisted them in filling out their application
forms.'”In 2009, Mr. Blott was the subject of a complaint to the Law
Society of Alberta regarding the way in which he solicited clients
and his relationship with Honour Walk. The Law Society's review

of the complaint concluded that Mr. Blott had “taken appropriate
steps to deal with these matters’, and it did not proceed further with
the complaint. In 2010, another Law Society complaint was filed

by a client. IAP adjudicators also went on record with observations
about the inaccuracy of some Blott & Company IAP application forms
and discrepancies between the information contained on those
forms and that provided by the claimants during their hearings.

In 2010, the Chief Adjudicator initiated an internal investigation
into Mr. Blott's practices. This investigation was still in progress
when, in 2011, the Court Monitor raised its concerns over Blott

& Company with the Supervising Courts, and was ordered by the
Court to commence its own investigation. Based on the allegations
contained in an interim report by the Court Monitor, the Law Society
launched yet another investigation of Mr. Blott. Ultimately, the
Supreme Court of British Columbia convened a hearing in June
2012 on the final report and recommendations made by the Court
Monitor. Following that hearing, the Court ordered the removal of
Mr. Blott and Blott & Company from the representation of claimants
in the IAP or any other aspect of the Settlement Agreement.'?

Manitoba Court of Queen’s Bench in Winnipeg

While the case of Blott & Company constituted the largest example - in

terms of scale and impact on IAP claimants - of misconduct by lawyers or
their agents, it was not an isolated instance. On several other occasions,

the Chief Adjudicator reported concerns about claimant counsel to their
respective Law Societies. Two of those complaints led to the disharment of the
lawyers concerned, including one who was alleged to have misappropriated
nearly $1 million in fees from IAP clients.™ Another Saskatchewan lawyer
was convicted of professional misconduct and fined by the Law Society for

his refusal to provide an adjudicator with a copy of the contingency fee
agreement as required by Court orders. In February 2013, following a Request
for Direction filed by the Court Monitor related to allegations of possible
extortion of funds from IAP claimants and the falsification of applications, the
Supreme Court of British Columbia ordered that an individual be removed
from all participation in the IAP. The Court also ordered the Court Monitor to
conduct a review of the law firm alleged to be involved.

The Chief Adjudicator also raised with the Courts concerns related to the
practices of some firms that were assisting claimants with completing IAP
applications and the allegedly improper fees levied by them on IAP claimants.
In 2014, the Manitoba Court of Queen’s Bench ruled that any service contracts
requiring claimants to pay contingency fees to form fillers were null and void,
as were contracts requiring claimants to pay non-lawyers for legal services.'®

When the Court ordered the removal of Blott & Company from all IAP matters,
it appointed a retired judge of the Supreme Court of British Columbia to
oversee the transition of clients from that firm to other legal counsel. In

order to ensure that these claimants would receive an appropriate level of
representation from their new lawyers, this transition co-ordinator required
that any lawyer accepting a case in this transition process first undertake to
adhere to expectations set out by the Chief Adjudicator.

126 Information on Blott & Company's operations is taken from the Supreme Court of British Columbia's Reasons for Judgment in Fontaine v. Canada (Attorney General), 2012 BCSC 839.
127" Claimants signed a retainer with Honour Walk stating that if they did not hire Blott & Company, they would ultimately be responsible for the payment of Honour Walk's fees of $4,000. The retainer with Blott & Company further stipulated
that if the client changed lawyers for any reason, he/she would be required to pay Blott & Company $8,000 plus disbursements.

128 Supreme Court of British Columbia. Fontaine v. Canada (Attorney General), 2012 BCSC 839.

2 Following the Chief Adjudicator's complaint, the Law Society reported that all the money owed had been repaid to the IAP claimants.

130 fontaine v. Canada (Attorney General), 2014 MBQB 113.
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“ ccordingly, in August 2012, the Chief Adjudicator published

a document entitled Expectations of Legal Practice in the IAR
that was posted on the IAP web site, provided to all legal counsel
representing claimants in the IAP, and provided to current and potential
claimants at outreach sessions. The document addressed such issues as
contacting and working with claimants, preparing them for hearings,
not participating in loan arrangements or assigning claimants’
compensation, and respecting their client’s right to change counsel. It
stipulated that: “Lawyers must restrict their IAP practice to the number
of cases they can competently and responsibly take on at any one time".
In 2013, these "Expectations” were amended and strengthened with
the introduction of "Special Direction” clauses in legal fee rulings that
made it explicit that no deductions could be made from awards except
as approved by adjudicators, and requiring successor counsel to protect
claimants from fee claims by predecessor counsel.

Another element of the Court's intervention in the Blott & Company
matter was the Court's explicit confirmation of the Chief Adjudicator's
authority to implement policies and guidelines for the IAP and

provide specific penalties or disciplinary measures where these were
not complied with. The court also found that it was appropriate for
adjudicators to ask claimants about the broad parameters of their
relationship with their lawyer, such as the frequency of meetings and
scope of services provided, where circumstances warranted. In tandem,
these measures provided a new level of guidance and oversight for the
quality of legal representation in the IAP and the conduct of counsel.

In addition, following discussions including the Chief Adjudicator, the
Court Monitor, and Court Counsel, the Oversight Committee developed
an "IAP Integrity Protocol” to serve as a model and mechanism through
which complaints against legal counsel, or others purporting to act on
behalf of claimants in the IAP, could be investigated and potentially
resolved. In 2014, following unanimous consent of the National
Administration Committee, the British Columbia Supreme Court
granted an Order approving the Integrity Protocol and appointed an
Independent Special Advisor to the Court Monitor. Over the remainder
of the IAP, the Independent Special Advisor reviewed complaints on
such issues as usurious loan arrangements and improper legal fees.

Disposition of IAP Records and Documents

Claim Records:

Schedule D of the IRSSA emphasized the confidential nature of IAP

131 |RSSA, Schedule D, sec. 11 0 (i).
132 |RSSA, Schedule D, Appendix Il (iv)
133 |RSSA, Schedule D, sec. Ill o (ii)

claim records and processes. It specified that:

“Hearings are closed to the public. Parties, an alleged perpetrator and
other witnesses are required to sign agreements to keep information
disclosed at a hearing confidential, except their own evidence, or as
required within this process or otherwise by law."™’

Schedule D also contained provisions regarding the confidential
treatment of the IAP application form, required that applicants sign a
declaration that committed the applicant to the private nature of the
hearing, and stipulated that "all copies [of the application] other than
those held by the Government will be destroyed on the conclusion of
the matter, unless the Claimant asks that others retain a copy, or unless
counsel for a party is required to retain such copy to comply with his or
her professional obligations.""*

At the same time, the Settlement Agreement provided that claimants
would receive a copy of the decision in their case, redacted to remove
identifying information about any alleged perpetrators. Claimants
could also request a copy of their own evidence at the hearing, and had
"the option of having the transcript deposited in an archive developed
for the purpose."’s3

As well, Schedule N of the Settlement Agreement - that set out the
mandate for the Truth and Reconciliation Commission (TRC) - accorded
the TRC responsibility for establishing a research centre within five
years and ensuring the preservation of its archives.

Over the course of several years, the Adjudication Secretariat, Oversight
Committee, and the TRC discussed how best to ensure that IAP
claimants could be provided information to enable them to grant
informed consent about providing their IAP evidence to a centre for
archival purposes. This proved particularly challenging as the terms of
reference for such a centre had not yet been framed, making “informed
consent” difficult to be articulated. In addition, as time passed, many
thousands of hearings had already occurred in which participants had
been accorded promises of confidentiality and in which permission for
archiving testimony had not been sought or obtained.

In 2012, the TRC concluded that it would seek that all IAP documents
should be deposited in the archive with or without claimants’ consent,
pursuant to Section 11 of Schedule N, which stated that “...Canada and
the churches will provide all relevant documents in their possession or
control for the use of the Truth and Reconciliation Commission..."
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Supreme Court of Canada

sa result, the TRC and the Chief Adjudicator each brought

Requests for Direction to the Supervising Court, seeking to clarify
how IAP records should be treated at the conclusion of the IAP, and
whether IAP documents and personal information could be shared and/
or archived without the consent of the claimant. In its 2014 decision,
the Ontario Superior Court of Justice ruled that specific categories of IAP
claim records (identified as "IAP Retained Documents”, and described
below) were to be held by the Chief Adjudicator for a 15-year retention
period during which individual IAP claimants could elect to have the
records in their own file preserved. Following the retention period, I1AP
Retained Documents held by the Chief Adjudicator would be destroyed;
all other documents were to be destroyed upon completion of the IAP
claim.” This decision was substantially upheld by the Ontario Court of
Appeal™, but was then appealed to the Supreme Court of Canada by the
Attorney General of Canada.

In 2017, the Supreme Court of Canada dismissed that appeal, and
upheld the previous ruling of the Ontario Court."™ The Supreme Court
recognized the tension between commemoration and memorialization,
on the one hand, and on the other hand the privacy that IAP

claimants had been promised; or, as the Court described it, charting
"an appropriate course between the Scylla of potentially unwanted
destruction and the Charybdis of potentially injurious preservation”.

In the end, the Court upheld the supervising judge’s finding that “the
negotiators of the IRSSA intended the IAP to be a confidential and
private process, that claimants and alleged perpetrators relied on the
confidentiality assurances and that, without such assurances, the IAP
could not have functioned.” The Supreme Court went on to observe that:

134 Fontaine v. Canada (Attorney General), 2014 ONSC 4585 (CanLll).
135 Fontaine v. Canada (Attorney General), 2016 ONCA 241 (CanLIl).
1% Canada (Attorney General) v. Fontaine, 2017 SCC 47 (CanLlIl), [2017] 2 SCR 205.

The MyRecordsMyChoice.ca website was set up to provide information to IAP and ADR
claimants on the choices they had regarding the disposition of their claims records.

Wy Rscorda, My Chalos

O VOR BAADAL A LA W 7 L D Trel RS SO, TR SCRTMNTION i O YO

“The high premium placed on confidentiality by the participants in
the IAP becomes readily apparent when one considers the nature of
the information disclosed during this process. As was made plain by
the submissions of the Inuit Representatives before this Court, that
information is - to put it mildly - of the most sensitive and private
nature.”

The Supreme Court ruled that residential school survivors were and
should be "in control of their own stories", and that: "The position

taken by the TRC, and later by the NCTR [National Centre for Truth and
Reconciliation],"¥ that these documents should be transferred to the
National Archives and eventually shared with the NCTR, would defeat
the principle of voluntariness underlying the IAP" To that end, the Court
confirmed that all ADR and IAP documents held by the Adjudication
Secretariat would be destroyed with the exception of:

« application forms

* printed transcripts of claimants’ testimony

« voice recordings of claimants’ testimony, and
« decisions on IAP claims

These "IAP Retained Documents” would be held for 15 years (specifically
to September 19, 2027), during which time a claimant could voluntarily
request a copy of her/his documents to preserve or share as they wished,
and/or request that their documents be preserved for history, public
education, and research at the NCTR."® Following that retention period,
if a claimant did not request a copy of their documents or that they be
transferred to the NCTR, those documents would then be destroyed.

137 The NCTR was created as the permanent home for the records of the Truth and Reconciliation Commission, and has the responsibility to foster truth, reconciliation and healing. It is hosted at the University of Manitoba.

13 Claimants who chose to preserve their records at the NCTR could choose between restricted access or open access. Under restricted access, the NCTR could use and share records with others for purposes such as public education, but
only if the NCTR removed personal information. Personal information would be made available to the NCTR and researchers, but only under strict confidentiality conditions. Open access meant that the NCTR could use records and personal
information (except addresses, phone numbers, band or disc numbers) in the way it deemed appropriate including by sharing with others.
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CHAPTER 5

information packages tadnform.Indigenous communities, stakeholdersa
claimants about the choices thejhad regarding their IAP or ADR récoras=

he Courts also directed that the Chief Adjudicator administer a

notice program to inform IAP claimants of their right to choose
what would happen with their IAP Retained Documents. Following a
series of discussions at the Oversight Committee and consultations with
representatives of the Assembly of First Nations, Inuit, the Government
of Canada, lawyers representing former students, and the National
Centre for Truth and Reconciliation, this notice program was developed
by the Chief Adjudicator and Oversight Committee and its terms set out
ina 2018 decision and Order by the Ontario Superior Court of Justice.”
It comprised a multi-media information campaign of public service
announcements on radio and television; print publication and online
notices; videos, mail-outs of information packages; and engagement
with community radio stations, local newsletters, and websites. The
Court also ordered that Canada fund the participation of the Assembly
of First Nations, Inuit Representatives, the NCTR, and Indigenous
Services Canada Resolution Health Support Program Services in the
implementation of the Notice Program. Crawford & Company (Canada)
was appointed by the Court as Records Agent to assume responsibility

for the safe care of IAP Retained Documents following the wind-up of the

Adjudication Secretariat to the end of the Retention Period.

Non-claim Records:

Following the Supreme Court of Canada decision dealing with IAP claims

records and "Retained Documents’, questions remained as to how,

at the conclusion of the IAP, to dispose of those records not related to
specific IAP claims. In 2019, the Chief Adjudicator submitted a Request
for Direction (RFD) to the Supervising Courts outlining a proposal for
handling documents related to the establishment, governance, and
operations of the IAP. These documents included Chief Adjudicator
Reports to the Courts, Oversight Committee records, statistical reports,
records of complaints, adjudicator personal records, information related

139 Fontaine v. Canada (Attorney General), 2018 ONSC 4179.

10" Fontaine v Canada (Attorney General) [Claims Records], 2014 ONSC 4585, aff'd 2016 ONCA 241, aff'd 2017 SCC 47.

to solicitor-client or litigation privilege, and the Adjudication Secretariat's
administrative records dealing with financial and human resource
management, communications, technology, and procurement processes.

In a decision issued in January 2020, the Ontario Superior Court of Justice
ruled that the disposition of all IAP records - whether claim or non-claim
in nature - was a matter of administering the Indian Residential Schools
Settlement Agreement, but dismissed the proposal contained in the Chief
Adjudicator's RFD. Rather, the Court directed Canada to develop a proposal
for the Court's consideration for the archiving of copies of non-claim
records at the National Centre for Truth and Reconciliation (NCTR). The
Court further directed that Canada’s proposal be based on the following
principles regarding inclusion or exclusion of certain documents in the
NCTR's Non-Claim Records Collection:

« Existing statistical reports on the IAP (those that were already in the
public domain) should be included, but so-called "Static Reports"
(i.e.final outcome statistical reports drawn from IAP documents)
were not to be included in the Non-Claim Records Collection nor
contained in the IAP Final Report

« Copies of publicly-published Oversight Committee minutes should
be included but other Oversight Committee documents such as
unpublished minutes of in camera meetings, agendas, document
packages, emails and correspondence among members, and travel
expense vouchers were to be excluded

« Redacted copies of Reports to the Courts were to be included

« Information and documents subject to solicitor-client or litigation
privilege were to be excluded

« Complaints records; adjudicator personal, personnel, and performance
records; IAP Personal Information; draft or duplicative records were to be
excluded

« Claim records would continue to be dealt with in accordance with the
previous Court “Claim Records" decisions'?

The Court also ruled that, once the prerogatives of the Settlement
Agreement were addressed according to the above principles and with the
exception of Chief Adjudicator records subject to solicitor-client privilege,
the retention and destruction of documents would be governed by the
Library and Archives Canada Act and Canada's document retention policies.

At time of the writing of this IAP Final Report, Canada’s proposal to the

Courts was still pending, and the NCTR had appealed the decision.
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THE INDEPENDENT
ASSESSMENT PROCESS -
STATISTICAL DATA

I: Applications Received and Resolved by Calendar Year'*!

From implementation through to October 1, 2020, a total of 38,276 IAP applications were submitted, of
which 33,861 were admitted. Nearly one-quarter of all applications were received in the six-month period
prior to the application deadline of September 19,2012. The number of applications was fairly evenly split

between men (50.9%) and women (48.9%). As of October 1, 2020, all applications had been resolved.

Calendar

Applications
Received 3,849 | 5418 4,750 | 5148 | 5494 | 12,787 38,276

A%':'Sig?j?dns 404 | 1,502 | 2,897 4348 4426 | 5345 6251 | 5092 | 3,642 2439 1,070 706 | 127 27 38,276

Agf;légii?rfgr 322 1,081 | 2,086 3210 | 3377 | 3935 3938 | 3,739 2646 1494 534 | 284 112 16 | 26,774

Dismissals' [N 0 0 1 12 20 53 | 75 54 | 329 392 243 4 0 1183
Sl\:a(:t%g::]ag:?s 0 39 280 625 | 572 | 742 | 727 | 622 510 | 196 48 47 6 1 4,415
WS 82 382 531 512 465 648 1533 656 | 432 420 9% | 132 5 10 | 5904

14" Indian Residential Schools Adjudication Secretariat, 2079 Annual Report of the Chief Adjudicator to the Independent Assessment Process Oversight Committee (Ottawa: IRSAS, 2020), Table 1, p. 14.
12 This includes various types of dismissals including those proceeding from Jurisdictional Decisions, Failure to Appear, Estate Decisions, and Resolution Directions provided under the Incomplete File Resolution process.
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Il: Applications Received by Region'*

Region Applications Received
British Columbia 6,640
Alberta 8,376
Saskatchewan 8,897
Manitoba 5,492
Ontario 3,368
Quebec 2,200
Yukon Territory 556
Northwest Territories 1,545
Nunavut 529
Atlantic 305
QOutside of Canada 368
Total 38,276

IlI: Applications Processed Per Calendar Year'*

As of October 1, 2020, a total of 31,023 IAP applications had been processed. A claim was considered processed
if a hearing or paper review was held or the parties entered into a Negotiated Settlement. The definition of
"processed” did not include claims withdrawn, ineligible, or dismissed without a hearing.
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1% "Independent Assessment Process (IAP) Statistics from September 19, 2007, to September 30, 2020", Indian Residential Schools Adjudication Secretariat, September 30, 2020, http://www.iap-pei.ca/stats-eng.php
14 Indian Residential Schools Adjudication Secretariat, 2079 Annual Report of the Chief Adjudicator, Figure 2, p. 15.
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IV: Claim Resolutions by Calendar Year'%

Nearly 90% of all claimants whose claims went to a hearing before an IAP adjudicator or into the
Negotiated Settlement Process received compensation, with an average amount of $91,472.82.
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V: Negotiated Settlements by Calendar Year'#

Negotiated Settlements accounted for approximately 12% of all IAP file resolutions.
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1 Indian Residential Schools Adjudication Secretariat, 2019 Annual Report of the Chief Adjudicator, Figure 3 p. 16. “Without Hearing" and "With Hearing” refers to those claims that were referred to the NSP process before or after an IAP
hearing had taken place, respectively.
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VI: Independent Assessment Process Costs'’

Over its lifetime, costs of the Independent Assessment Process totaled approximately $4 billion.™ Costs of the Indian
Residential Schools Adjudication Secretariat amounted to $411 million, or approximately 10 per cent of the total IAP
expenditures by Indian Northern Affairs Canada and its successor departments. About three-quarters of Adjudication Secretariat
costs were spent directly on IAP hearings, with an additional 5 per cent spent on other support for claimants.

IAP Compensation

Government of Canada - CIRNAC (in millions of dollars)

$400.0 | $446.1 | $465.2 $452.3

ADR Compensation EEXINENEINW

DoJ Legal Services  IEYCEINEEIER:

Other Legal $29 | $3.6

Delivery Costs $34.9 | $23.8

Total (MM) $126.7 | $229.7

$93.5 | $326  $11.7 | $16  $0.18 $ $ $ $ $ $ $
$12.9  $13.9 | $147 | $164 | $19.8  $19.3  $17.7 | $13.0 | $7.0 $5.9 $3.2 $2.6
$3.6 $1.6 $2.2 $2.8 $2.4 $1.7 $1.9 $1.4 $1.4 $1.5 $1.8 $.61
$222 | $26.5  $27.2 | $33.0 | $34.1 | $40.3 | $32.0 $25.1 $20.8 @ $16.7 | $10.6 | $10.0
$157.4 $363.3 $455.8 | $499.9 | $521.7 $513.6 $428.9 | $261.1 | $143.6  $65.0 $37.8  $26.2

IAP Compensation

IRSAS (in millions of dollars)

ADR Compensation

DoJ Legal Services

Other Legal

$0.22

$0.22

$0.53

Delivery Costs $13.0 @ $19.8

Total (MM) $13.0 | $19.8

Grand Total (MM) $139.7 $249.4

$27.6 | $36.4  $39.4 | $449 | $51.5 | $50.9 | $49.3 | $384  $23.3  $17.2  $13.1 | $87
$28.2 | $40.2 | $45.8 | $51.8 @ $59.1 $60.5 $58.7 9455 | $26.4 | $184  $14.1  $9.1
$186.5 | $403.5 $501.6 | $551.7 | $580.8 $574.1 | $487.6 | $306.6 | $170.0 $83.4 $51.9 | $35.3

Notes

IAP Compensation - Canada

* Reported amounts include all payments made out of the

Settlement Allotment funds

* Payments include, but are not limited to, amounts paid to
claimants as compensation, legal fees and disbursements

paid to counsel representing claimants

IAP Compensation - IRSAS

« Direct IAP hearing costs. Excludes costs for continuing ADR
claims that the Adjudication Secretariat managed until the

claims were resolved

DoJ Legal Fees

* Reported amounts are transfers to the Department of Justice
to represent Canada at hearings to provide legal advice

Other Legal Fees - Canada
« Payments include, but are not limited to, departmental litigation management and legal
services for alleged perpetrators

Other Legal Fees - IRSAS
* Payments include, but are not limited to, independent legal services

Delivery costs
« Amount includes overall costs for delivery of the IRSSA. Information is not available to
separate these costs out

General comments
« Reported delivery costs do not include expenditures by Health Canada to provide
health support services related to Indian Residential Schools nor do they include
expenditures incurred by any other Government department
« Allamounts shown above have been used in the preparation of the Public Accounts of Canada
« Excluded from this report: CEP payments, Internal Services costs, Employee Benefit Plan costs

147 Canada, Standing Committee on Public Accounts. Public Accounts of Canada 2017: Report of the Standing Committee on Public Accounts, (Ottawa: House of Commons, 2017).
1% This amount does not include expenditures by Health Canada to provide health support services related to Indian Residential Schools.
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THE IAP EXPERIENCE -
PERSPECTIVES OF CLAIMANTS,
STAKEHOLDERS & PARTICIPANTS

Former Executive Director Shelley Trevethan conducts the first interview for the
IAP Final Report with claimant Zepheria Joseph in Vancouver.

tthe core of the IAP are the views of the IAP claimants

themselves, and of individuals who were directly involved in the
development and delivery of this element of the Settlement Agreement.
This Report does not endeavour comprehensively to capture and reflect
the perspectives of residential school survivors or even all AP claimants;
such an undertaking is beyond the scope of this Report and would
arguably best be led by those who have been explicitly mandated to
represent residential school survivors. Nonetheless, the perspectives of
IAP claimants, stakeholders, adjudicators, and other participants in the
IAP are important in understanding the IAP experience and the lessons
to be drawn from it.

In order to reach out to and hear directly from people involved in the IAP,
the Adjudication Secretariat conducted a two-phase process spanning
several years and covering all regions of Canada. In the first phase, in late
2013 and early 2014 the Adjudication Secretariat conducted 23 focus
groups with more than 125 participants nationwide. These consultations
were aimed at determining their views on what, in retrospect, were the
key objectives of the IAP and how to measure the success with which
those objectives were met. The results of these discussions provided the

framework for an extended second phase of meetings, interviews,
and questionnaires.

In that second phase, a total of 37 focus groups were held with
claimants, Indigenous organizations, community service providers
(including health support workers, cultural support workers, and
interpreters), Church representatives, Government of Canada
representatives, adjudicators, and Adjudication Secretariat staff.
Personal interviews were also conducted with 254 survivors, and with
72 individuals drawn from stakeholder groups and those responsible
forimplementing the IAP. As well, the Adjudication Secretariat sent out
questionnaires to those claimant counsel who had each represented at
least 100 IAP claimants; a total of 24 claimant counsel completed the
questionnaires. (Appendix IV provides a list of many of the respondents
who participated in focus groups, interviews, or questionnaires.)

The interview and focus group sessions were organized by the
Adjudication Secretariat working with Indigenous community
organizations, primarily those who provided health support services

to survivors. Most participants were able to provide information in any
way they felt comfortable: an in-person interview, telephone interview,
participation in a focus group, or by providing written input. Those who
participated in the interviews were given as much time as they wanted
to answer questions; on average, each lasted about 1%z hours.™?
Claimants and stakeholders were asked to share their views on the
challenges and successes of the IAP in:

* raising awareness and providing information about the IAP
« providing an efficient and effective approach to settling litigation
« offering a claimant-centred approach

« providing acknowledgement and validation for harms done to
former residential school students

« contributing to healing and reconciliation

149 Canada's representatives were generally invited to an in-person or telephone interview, which was often shorter in duration.
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An IRSAS staff member iﬁterviews Resolution
Health Support Workers in London, ON.

he data contained in this chapter are drawn exclusively

from those interviews and questionnaires. As participation
in interviews, focus groups and questionnaires was voluntary, it is
important to remember that the results reported in this chapter reflect
the views of those who chose to take part in this process. They may not
be representative of all survivors and stakeholders. Nonetheless, they
provided an opportunity for interested claimants, stakeholders, and
other participants, in their own voices, to reflect and comment on the
IAP experience.

Unless otherwise indicated, quotes included in this chapter are taken
from these interviews, focus groups, or questionnaires.

Obtaining Information about the IAP

As described earlier, there were a number of initiatives aimed at
ensuring that all potential IAP claimants were aware of the IAP and

of how to apply for it. These included four court-ordered Notice
Programs, the Adjudication Secretariat's National Outreach Strategy,
atoll-free telephone information line and web site, distribution of
information products, and the efforts of claimant counsel, Health
Canada support workers, Band Councils, the Assembly of First Nations,
and Inuit organizations. In total, the Notice Programs alone were
estimated to have reached more than 98% of residential school
survivors, an average of 14 times.'®

Of those claimants who were interviewed by the Adjudication
Secretariat, almost one-half (45%) indicated that they first heard about
the IAP through some of the notification efforts. Others became aware

through more informal routes, such as family members (34%), friends
(26%) or Indigenous organizations/band offices (26%). A further 11%
said they heard about the IAP from a lawyer.™’

Among those who attended information sessions offered by the
Adjudication Secretariat as part of its National Outreach Strategy,
about three-quarters said that they were satisfied with the sessions:
that they were thorough, useful, easy to understand, and culturally-
sensitive. Similarly, 81% of those who received information on the IAP
said it helped them move forward with their claim. Specifically, the
Adjudication Secretariat's video “Telling Your Story” was appreciated for
providing good information and increasing their comfort about what to
expect at a hearing.

However, many stakeholders believed that there needed to be greater
outreach in the North. As one Government of Canada representative
noted:

“[In the North] there were not a lot of outreach programs... [and] not
a lot of counsel getting into these communities.”

As well, some 80% of claimants interviewed said that they knew
someone who was aware of the IAP and met the criteria but chose

not to submit a claim. It is difficult to determine why people did not
participate in the IAP: a choice that could be affected by a wide range of
personal reasons. But some claimants felt that the application deadline
of five years was one limiting factor. As one community leader noted:

“There shouldn't have been a timeline, after seven generations of
residential schools, some people - it takes them a while before they
feel safe enough, secure enough, to talk about this. | know from
talking with a few of the elderly people from the North, they say they
still had a fear of talking about it. They felt they'd be punished. So the
timeline shouldn't have been that short.”

In more general terms, stakeholders agreed that there remained
confusion about the Settlement Agreement overall, contributed to
in part by the many different sources of information. One claimant
counsel observed:

“There was some confusion among claimants about who exactly

all the parties were. [ don't know how coordinated the efforts were
amongst the different groups tasked by the Federal Government with
communicating about the Settlement Agreement.”

10 Hilsoft Notifications, "Affidavit of Cameron R. Azario, Esq. on Completion of Phase IV of Notice Programme,” submitted to the Ontario Superior Court of Justice (2012).

1 Multiple responses could be provided to this question; hence, totals add to more than 100%.
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Claimant Laurel Curley, from the Six Nations of the Grand River FN, participated in an
interview for the Final Report in Brantford, ON.

Applying for the IAP

Almost all claimants (94%) said they thought it was important to
have help completing the forms because they were complicated
and raised difficult memories.

“Everything was hard, hard to understand; [the] forms [were] not plain
English; [I had] flashbacks, sensitive memories. [It was] hard to talk
about it”

“[1] did my own [claim] but [it] would have been good to have had
help. I didn't want to share information [because as | was filling it out,
I] burst out crying; it was hard to write down. [I] needed someone [like
aJ counsellor. [I] was lucky that my husband helped me feel at ease.”

Three-quarters (74%) of claimants reported that they had help
completing their application form, mostly from legal counsel.
Claimants who were not represented by a lawyer were positive about
the information they received from the Adjudication Secretariat's
Claimant Support Officers (CSOs); all of those interviewed expressed
that they were satisfied with the service. Respondents said that
Claimant Support Officers provided good communication, explained
the process well, and were supportive. As noted by one claimant:

“[My] CSO made sure all relevant information was collected and
included. He talked to me; he would always let me know things were
confidential. [He] touched base and always asked how | was."

Some claimant counsel raised the concern that Claimant Support
Officers sometimes went further than their role required, potentially
providing advice to claimants rather than solely helping them to
progress their claim to a hearing.

CHAPTER 7

IAP Adjudicator Kathleen Keating

The IAP Hearing

As described earlier, one of the key aspects of the IAP was to provide
a more positive hearing experience for claimants than would be

the case in litigation. To help ensure that the process did not further
traumatize claimants, the IAP gave them control over the location of
their hearing; the ability to indicate a preference in the gender of the
adjudicator; the use of cultural traditions; the availability of support
services; and a less-adversarial and less-formal hearing.

Hearing Location:

In general, most claimants (78%) said they were satisfied with the
physical location of their hearing. Of those who were not, the main
issues were that the physical space should have been more positive
or brighter. As one person noted, “The worst hearings were the ones
that were done in the basement of a hotel.” Support workers and
stakeholders also expressed concerns about some hearing locations.
Given that many claimants were elderly, it was problematic when it
was difficult to get to the hearing room or back and forth to breakout
rooms. Stakeholders mentioned that some rooms did not have
enough privacy due to a lack of soundproofing.

The Adjudicator:

Claimants were given the option to indicate a preference for a female
or male adjudicator, and the Adjudication Secretariat endeavoured

to accommodate these requests. However, many claimants stated
that they were not aware that they had this option, and eighty-one
percent of those interviewed said they did not make such a request.
Of those who did, close to 90% indicated that having this option
helped them to feel more comfortable with the hearing process.
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Elder Evelyn Finlayson in Kenora, ON

ﬂ side from the issue of gender preference, large percentages
of claimants expressed satisfaction with the adjudicator:

* 86% said the adjudicator was prepared and the hearing was
well organized

* 76% said the adjudicator ensured that they understood their rights

* 75% said the questions the adjudicator asked were fair, reasonable
and asked in a respectful manner

* 71% said they were satisfied with the role of the adjudicator at
the hearing

Cultural Traditions:

More than three-quarters (78%) of claimants said that they were
satisfied with the cultural aspects of the hearing. As one claimant
expressed:

“The ceremonies and cultures helped a lot. | didn’t know anything;
I was surprised there's so much in our culture. | was surprised | was
missing so much.”

In general, stakeholders tended to agree that the IAP
incorporated important cultural aspects into the hearing.
However, some stakeholders, including cultural support
workers and Elders, maintained that there should have been
mandatory cultural awareness training for all participants in
the hearings. As one suggested:

“All hearing participants need to be educated on IRS and
Aboriginal communities.”

Support Services:

Elders and Personal Supporters:

For many claimants, the hearing was not just a place to

make a claim; it was an opportunity to share their personal
histories, often for the first time. Claimants had the option

of bringing support individuals, such as family members,
friends, or Elders to their hearing. About one-third (30%) of
the claimants interviewed had an Elder attend their hearing,
and almost all of those (90%) said they were satisfied with the
role the Elder played.

Slightly more than half of the claimants interviewed said they
brought personal supporters with them. Among those that

did not, some indicated that they felt more comfortable going
through the hearing alone or did not want family members to
have to hear about the abuse. As a claimant said, “sometimes
you don’t want other people to know what you went through”.

Almost all claimants who did bring support people said

that this made them feel more comfortable; 93% were

very satisfied with their personal supporters. One claimant
noted, "/ did things on my own with ADR, [it was a] big
difference having someone with me, | didn't feel alone. [I]
had my own people with me." Another spoke of the positives
and downsides of bringing support people, saying ‘[] felt
supported [but it] was a mistake to bring her. She had to hear
the abuse | suffered.” One claimant counsel observed:

“People appreciated the idea that they could bring support
people with them. I certainly know some of my clients
would not have come to a hearing had they not been

able to do that. So that was a very important element. The
health workers... were helpful.... Just being able to bring
a support person and/or an Elder with them... that was
really helpful.”
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Resolution Health Support Worker Ray Thunderchild of the Indian
Residential Schools Survivors Society in British Columbia drums
during meetings held in Vancouver.

Resolution Health Support Worker Debbie Cielen supported
hundreds of claimants at IAP hearings.

Health Support Workers:

n n addition to personal supporters selected by the claimant,
Resolution Health Support Workers (RHSWs) - provided by Health
Canada - could also be available throughout the hearing, if the claimant
chose. Many health support workers were themselves survivors or affected
by the intergenerational impacts of residential schools.

The vast majority of claimants (more than 90%) said they were satisfied with
the services they received, as the health supporters helped them understand
the process and cope with mental health issues. Further, more than three-
quarters (77%) of claimants said that the services of support workers had an
impact on their healing because they were helpful, supportive, and available
to talk to.

“[The health support worker] was excellent. He helped me through the
whole process. The fact that he was a survivor helped, he understood what |
was saying. It made it easier. | believed in the confidentiality with him.”

Stakeholders as well as claimants emphasized the importance of mental
health support services in the healing process, and agreed that access to
these services helped claimants prepare for, and benefit from emotional
support and reassurance during and after the hearing. A Government of
Canada representative commented:

“I can't speak highly enough of the resolution support workers... their
ability to bring the claimants to a state of calmness, to reassurance, to feel
that they always had someone in the room that was completely in support
of them, and just professionally they were very good at what they did.”

However, stakeholders had more mixed reviews of the role of health support
workers. Some claimant counsel maintained that a claimant's first point of
contact should be a health support worker or a Claimant Support Officer,
while others felt that “untrained RHSWs [were] giving legal advice” and
called for more training and higher qualifications for health support workers.

As well, some of those interviewed commented on inconsistency in their
experiences with support services. One adjudicator observed:

“[I had a] wide range of experiences [with RHSWSs]. It is an important

role but some counsel tried to keep them out, some areas of the country
they came late and didn't participate or support the claimant, some had
familial relationships with the claimant that weren't known beforehand
(confidentiality breach). [1] also had the opposite experience. Many were
great and very thoughtful about making it an important day, offering
prayers, support etc. It made a very big difference in how the claimant got
through their day.”
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m ealth support workers themselves commented that they
sometimes could have benefited from more time with
the claimant to establish a relationship based on trust and
support. For example, one health support worker said, “The
more we as health supports were able to embrace a connection
and make a connection with the former students, a good three
to four months at least, really showed an outcome of stability,
security, and also furthering their healing process.”

Interpreters:

Another form of support that was available in IAP hearings
were interpreters. While fewer than 10% of claimants said they
requested the services of an interpreter at their hearing, 80%

of those indicated they were satisfied with their interpreter and
88% felt that having the interpreter present helped them to feel
more comfortable with the process.

Some participants in the IAP reported that occasionally there
were incidents where interpreters did not speak the correct
dialect, had difficulty interpreting the complex language of
the IAP, knew the claimant, or went beyond the role of an
interpreter. An adjudicator noted:

"...we have had issues with interpreters where the interpreter
actually wasn't interpreting what the claimant was actually
conveying, but was basically saying what she thought would
help the claimant in her claim.”

In 2013, extensive work was undertaken by the Adjudication
Secretariat to improve the interpretation services. An approved
list of experienced interpreters was developed, training on the
IAP was provided to interpreters, an interpreter liaison position
was created who conducted a dialect check prior to the hearing,
and an interpreter handbook was developed. As a result of
these changes, claimants were less likely to have the relating of
their residential school experience interpreted by someone they
knew, and hearing participants had greater confidence in the
quality and authenticity of the translations provided.

The Inquisitorial Process:

Most respondents agreed that the inquisitorial model - where
adjudicators asked questions and claimants were not subject
to adversarial cross-examination by defendants - was important
in providing a claimant-centred approach. To achieve this,
adjudicators needed to balance support and kindness with
fairness and impartiality. As one adjudicator explained:

“[You needed] to demonstrate ability to be understanding
and supportive and kind while at the same time upholding
the model and maintaining impartiality and being effective
decision makers.... It was a tough balance to maintain.”

Among claimants interviewed, 75% said that the questions

the adjudicator asked were fair, reasonable and asked in a
respectful manner, and 76% said that the adjudicator explained
their rights to them. Almost three-quarters (71%) said that they
were satisfied with how the adjudicators fulfilled their role
during the hearings, made them feel comfortable, and listened.
One claimant commented:

“The adjudicator was quite respectful in asking questions to
me as a survivor of residential school. | had no problems with
the way the questions were being asked. | answered them all,
directly and concise, precise.”

Stakeholders tended to agree with claimants, noting that in
general adjudicators were impartial. However, many claimants
and other stakeholders also said they found the process to be
too legalistic and litigious, and that the language could be
complex:

“Every bit of the language is all legal terminology - a hearing,
an adjudicator, lawyer for Canada, lawyer for the claimant,
cross-examination, appeal systems - and you've got people
who might have anywhere from three days to 18 years in
residential school who still don't understand those words. So
definitely [use] plain language please.”

Generally, the majority of claimants (60%) said they were
satisfied with the Government of Canada's representative at
the hearing.

Costs, Compensation and Awards

In addition to paying for costs associated with the hearing

- such as the hearing location, interpreters, health support
workers, Elders, and cultural ceremonies - the IAP covered the
costs of travel, accommodation, and meals for claimants and for
up to two personal support people to accompany each claimant.
Almost one-half of claimants interviewed stated that they had to
travel to their hearing. Of these, two-thirds said the Adjudication
Secretariat paid for their expenses in advance. More than three-
quarters (78%) of those who received payment for travel were
satisfied with the expense payment process. Those who were
dissatisfied said that the payment was slow or inadequate.
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ﬂ egarding the results of the hearing itself, 90% of all
claims that went to a hearing or a Negotiated Settlement
Process interview resulted in some level of compensation. As a
Government of Canada representative noted:

“The vast majority of claims have been found to be compensable
and the payment has been made. There is no possible way that
in the span of this last decade we would have accomplished that
in litigation.”

The IAP's method for assessing the compensation for harms
experienced by claimants was based on a grid set out in the
Settlement Agreement. The grid was developed in part to ensure
consistency in awards. According to a claimant counsel who was
involved in structuring the Agreement:

“The grid was put together with care. It was put together to
recognize the factors that actually influenced real outcomes

in real cases subject to court standards, so that the monetary
outcome would be predictable and in line with what people
could expect if they went through a gruesome litigation process
with a higher causation standard.”

However, some claimants and stakeholders criticized the grid
method as being too restrictive. As one claimant said:

“It wasn't fair to put points to abuse. It should have never been a
point system. What about the broken families now? What about
mental abuse? It took survivors away from their families, broke
families apart. My family is not whole.”

It was also argued that "Other Wrongful Acts’, income loss,
and opportunity loss, were difficult to prove and not well-
compensated. As noted by one claimant counsel:

“The other wrongful acts category could have been more effective....
There were people who came out of those schools never having
been sexually assaulted or physically assaulted to the point

of needing medical treatment, but who came out with huge
psychological damage.... And that really was never compensated
for. And you get a lot of people who just really were shattered by the
experience, but had no compensable injuries.”

Another criticism about the scope of the IAP - as set out in the
Settlement Agreement - was that some schools were not included
and that could mean that claimants who had suffered abuse were not
compensated due to these exclusions. Abuse between students of
the school that occurred off-premises was not compensable. As one
claimant said:

“Even though it happened out of the school [the abuse] should have
been accepted. It wasn't fair. No compensation because it happened
away from school. It does not matter where it happened it happened
to me and | am suffering today.”

There was a difference of opinion among those interviewed as to
whether the average award of just under $92,000 was comparable to
what would have been received in court. For example, Frank lacobucci,
the Government of Canada’s Chief Negotiator of the Settlement
Agreement and a former Supreme Court of Canada Justice observed:

“Monetary awards were very genuinely, and it seems to me,
seriously arrived at because if you look at the average award, it's not
apuny award... | had heard of very serious sexual assaults, and the
impression | got was these awards that were made were comparable
to what one would get in a court outcome.”

Others argued that the compensation received was less for some
types of claims than would have been awarded by a court. One
claimant asserted:

“We see many cases where abuse suffered were awarded more
going through court system. The point-system impacted total awards
and was unfair. The Courts would take longer but would have been
awarded more.”

At the same time, another claimant counsel noted that although the
compensation was less than might have been awarded by a court,
the IAP provided claimants with a speedier process and improved
experience:

“[They] capped the compensation at a level that was less than
would have been available in a court. The trade-off for that was
that it provided a process which was less rigorous for claimants to
experience, more attuned to their circumstances, and quicker than
the outcome than they would have faced if they had to get into a
queue of 36,000 people in the courts across the country.”
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ﬂ or their part, about 60% of claimants interviewed
indicated that they were satisfied with the decision and
the compensation provided in their claim. A similar percentage
of claimants said that the adjudicator's reasons for the decision
were clear to them. About half of claimants (53%) said that
their review rights were explained to them.

Overall, about one-half (52%) of claimants said that they were
satisfied with the timeliness of the IAP. The same percentage
said they were satisfied with the amount of time it took to get
to a hearing. More than two-thirds (69%) were satisfied with
the amount of time it took to receive compensation: about
four months following the decision.

Following the hearing, adjudicators had the authority to
review the fees charged by legal counsel for their services to
IAP claimants. Generally, the issues of legal fees and legal
fee reviews were contentious among those claimants and
stakeholders interviewed.

Many said that they believed the legal fees should have been
no higher than 15 per cent, so that it would be covered entirely
by the Government of Canada. As noted by one claimant
counsel, “l would have to say from my experience that the case
in the IAP does not exist where 15% is not a fair fee.”

Some claimant counsel disagreed, instead arguing that 15%
was not reasonable because it did not cover the large number
of non-compensable claims that claimant counsel dealt with.

“Maybe there are some lawyers who made a lot of money.

It certainly wasn't me. But you have to appreciate that no
matter what you do, probably three out of seven cases we
advanced didn't go anyplace. | went to a hearing yesterday...
it was 12 hours I will never see again. And we did that time
after time, and place after place. So quite frankly, the 15%,
which is basically the rate that most of the adjudicators were
giving at the end of the day, was absolutely insulting.”

Some also argued that the fee structure and fee review was

a disincentive for lawyers to spend time with clients, and led
to lawyers trying to maximize the number of cases that they
handled. One claimant counsel noted that “with the review of
all the fees and lawyers not getting what had been agreed to in
the retainers, there was a real disincentive for some people to
spend any more time than they felt they really had to with their
clients.”

Others felt that the legal fee review process went beyond what
was intended in the Settlement Agreement. Some claimant
counsel said that, rather than conducting legal fee reviews

on most claims, as was the practice, adjudicators should have
exercised discretion about doing fee reviews only when they
appeared warranted.

“Instead of the fee review, the Chief Adjudicator could have
set up criteria for the adjudicators... If you have a claimant
who is clearly illiterate, if the person does not appear to have
had any discussion with the lawyer, you should do a legal fee
review.”

Others suggested that legal fees should have been set at a
specific rate and paid by the Government of Canada, so that
claimants would not have to incur any legal costs out of their
compensation and adjudicators would not need to do fee
reviews that put lawyers in conflict with their clients. One
stakeholder said:

“I like very much the structure that saw the 15% preliminary
compensation come out of a pot, separate and apart from the
award to the claimant.... The exception that allows counsel...
feeling that they have been undercompensated... to then
make the claim from the pool of award that the client has
received puts the claimant... at odds in interest with their
legal counsel. I would like to see that structure not repeated
in a similar type of initiative."

While there was a wide variance of views among stakeholders
as to the effectiveness of the legal fee review process, the
majority of claimants (74%) expressed satisfaction with it.
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“Compensation was really secondary in the minds of most
people... for most, their well-being, the need to be heard,
far outweighed the money. To be free of those chains, those
memories, was compensation in itself.... For most, it was
the first time they spoke about these things. It was really a
grand unveiling, a grand statement about their truths. To
witness this - that these people are no longer a victim - it
gave me courage, it was very inspiring.”

Almost three-quarters (73%) of all claimants interviewed said
that those involved in the hearing listened respectfully and
that the claimant’s voice was heard. For some, the hearing
was the first time someone showed that they cared about
their experiences.

Focus Group with Resolution Health Support Workers in Kenora, ON

“I think the hearing process was really essential. It was
probably the most important part of the IAP, it was the

Healing and Reconciliation chance for people to... sit and tell their stories and have
them validated.... That | think was worth more than the
he IAP hearing presented important opportunities for money that was paid out.”
healing and reconciliation: it provided claimants the
opportunity to talk about their experiences; provided defendants “I think a lot of people benefited from the hearings in a way
and other participants the opportunity to hear and acknowledge that | didn't anticipate. There were any number of hearings

those personal histories; and provided claimants an opportunityto [ was at where, at the end of the hearing, the person would
have an impartial adjudicator validate those experiences througha  hug the adjudicator, they would hug the representative for

written decision and compensation. As one claimant commented, the government, they would hug everyone, it was just sort

"Many survivors said ‘all | needed to hear was that | was believed:” of like somebody was completing a marathon and wanting
to hug everybody there. There was a sense of achievement,

As noted earlier, almost 90% of claimants who attended a hearing there was a sense of vindication that you wouldn't have

or a Negotiated Settlement Process interview received some gotten from a system where there was no hearing.”

compensation. Most said, though, that the most important aspect
of going through the IAP was not about the compensation, butwas ~ Many stakeholders described how the hearing could enable
being able to talk about their experiences and be believed. As one claimants to realize that they had the strength to talk to

claimant said: others about what happened to them in residential schools.
“My priority was to tell a story about the loss of culture, loss of “I think one of the things that comes out as being the most
language, loss of Inuit shamanism, loss of parenting skills, and important is just having the opportunity to tell somebody
about the time that | was sexually abused by a Grey Nun. So that other than people in your community. That's where a lot of
was the story | wanted to get out. So not for the money.” it was hidden away. It's like nobody in the community wants
to say anything because you're related to so-and-so or your
Similarly, a Support Worker observed: friends with so-and-so, and what you say is going to get out.”
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According to a Government of Canada representative:

m t's a very important step in the hearing process... to have
someone who is there on behalf of the government to tell
them, 'l believe you're credible. | believe these things happened
to you." Just those words, you could hear and see the emotion on
their face. For many years they didn't feel that [anyone] would
believe them... you could tell they were very appreciative and it
was almost like a relief that someone believed them and it was
important for that to be said in the hearing.”

Adjudicators agreed that the opportunity for claimants to talk about
harms such as loss of family and love was important, even if some
of those harms were not covered by or compensated in the IAP.

As one adjudicator said, “[the hearing is] a day to tell their story
to somebody, a person of authority but in a setting where they
are truly listened to. | think that is enormous.” The adjudicator's
decision was a key element of validation for claimants. However,
some stakeholders noted that the positive effect of this dissipated
if the claimant had to wait for many months for the decision to

be received. The short-form decision, which was received at the
hearing, was the most effective in this regard. As one claimant
commented, “It would have been nice to know right away. It
creates more trauma waiting for decision; | was in limbo."

Almost two-thirds (63%) of claimants said that they were offered
acknowledgement of the harm and impact of residential schools.

| William Herney, of the Eskasoni First Nation
participated in claimant interviews in Nova Scotia.

One claimant said:

“I felt that the Canada person listened to what | was saying, they
were respectful - they offered an apology for my experiences and
abuse suffered.”

Almost all respondents indicated that apologies from the Churches
and the Government of Canada were important, especially when

it was in person. As a Government of Canada representative noted
“someone representing the Crown and/or the Church sitting across
from you and apologizing may in fact be more powerful than any
kind of money.”

Government of Canada representatives attended all hearings,
and almost half of the claimants (45%) said that they received an
apology from that representative. Only 12% of claimants surveyed
said that a Church representative attended their hearing. One
claimant counsel observed that “I had very few hearings in which
there was a Church representative present, [but] it was always
positive.”

In addition to an apology at the hearing, claimants could also
receive letters of apology from the Government of Canada and

the Church. When they received a written apology, many said that
it was important to them. However, as with written decisions, the
timing of the written apology was also important; the sooner it was
received, the more meaning it held.'?

12 |n this regard, it should be noted that there was often a considerable delay in the Church being notified of the culmination of a hearing, resulting in a concomitant delay in the Church’s provision of a written apology.
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T Garren
LESSONS LEARNED

rawing from the experiences of the Independent Assessment
Process described throughout this Report, this chapter aims
to identify those lessons that can be learned from the efforts to fulfill
the objectives of that component of the Settlement Agreement. Those
objectives included providing residential school survivors compensation
for any sexual and/or serious physical abuse that they suffered at the
schools; offering an alternative means of resolving claims to traditional
civil litigation; and providing IAP claimants with an experience that could
aid in individual healing and broader reconciliation.

This chapter is not intended to be a comprehensive list of lessons to be
learned from the residential school experience itself. These have been
eloquently articulated by residential school survivors in a number of
public first-hand accounts and in reports from the Truth and Reconciliation
Commission, Aboriginal Healing Foundation, historians, and others.
Rather, the following observations are specific to the IAP and are drawn
from the experience of the Oversight Committee; from others responsible
for the implementation and delivery of the IAP; and from IAP claimants
themselves.

Offering a Claimant-Centred Process

Perhaps the overarching challenge in the IAP was adopting an approach
that attempted to look at the entire process from the viewpoint of

the claimant, while balancing it with the needs of the other parties

and stakeholders. This perspective recognized that implementing a
claimant-centred process was not the responsibility of one individual or
organization but required the participation and input of health support
workers, Indigenous organizations, Elders, legal counsel, adjudicators,
Government and Church representatives, Adjudication Secretariat staff
and, most importantly, claimants. This led to the implementation of a
range of measures that, while they did not meet all of the challenges,
strove to make the experience focused on the needs of the claimant.

Support for Claimants:

« Confronting past abuse can be traumatic for survivors, their families,
former staff, or anyone who engages in a process such as the IAP. A
positive aspect of the IAP was the support that it offered, both emotional
and technical. Support workers helped to minimize the risk of re-
traumatization of residential school survivors, enabled them to
participate in the IAP, and helped to protect the survivors' health and
well-being.

« Support workers drawn from the claimant’s community could be familiar
with appropriate cultural and traditional practices and with local support
services. However, having a local support worker could pose issues of

privacy and confidentiality. This was compounded as health support
workers did not know the identity of the claimant - and vice versa -
prior to the hearing.

« Support needed to be provided in a variety of forms: from trained health-
care professionals, crisis call-lines, Elders, family members, interpreters,
and in some instances the adjudicators themselves.

* Support needed to be available at all steps of the process: before,
throughout, and after the hearing itself. Many claimants required
assistance in completing application forms, preparing for and
participating in hearings, receiving and understanding the adjudicator's
decision and future care plan, or in continuing their healing process. It
was important - but not universally the case - that Claimants were aware
of their right to request support.

« At the hearing in particular, an important aspect of helping the claimant
through a challenging process was having not only interpreters and
professional health support workers but also personal supporters - such
as family members - and Elders, available at no cost to the claimant.

« Specific and targeted efforts could have been further improved to ensure
that supports - including trained legal counsel - were available early on
in the process to those living in more remote locations, to those who
were homeless, and to those who were in institutional settings.

« In the IAP, no-cost assistance was available for completing application
forms: either through legal counsel or through the Adjudication
Secretariat for those who were not represented by a lawyer. Nonetheless,
a number of private-sector enterprises charged claimants for filling out
their applications. While this practice violated the terms of the
Settlement Agreement, the fact that some claimants used these services
meant that there was at least a perceived need for them, indicating that
more information and support specifically related to the application
process could have been helpful.

Claimants could get help filling out their AP Application form.
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Raising Awareness and Providing information About the IAP:

u strategic and extensive approach to outreach and
information sharing was a vital elementin such a
large-scale program as the IAP. Claimants needed to receive
as much information as possible in a manner that was clear
and understandable. The IAP utilized a variety of methods
over a number of years to ensure that all potential IAP
claimants were aware of the Settlement Agreement, the IAP,
and the application process. These efforts were largely,
although not universally, successful. Given the complexity of
the process, even more information could have been
provided to ensure survivors understood their rights and
choices, the application process, and what to expect at and
aftera hearing.

« The video presentation of a simulated hearing ("Telling Your
Story") helped claimants see and understand what to expect
ata hearing and helped them feel more comfortable with
the process.

* Ensuring that all residential school survivors and potential
IAP applicants were aware of the application process and
deadlines required a range of efforts, using a variety of
media and outreach mechanisms (such as radio, television,
print media, pamphlets and posters, videos, and community
sessions). Information material needed to be available in
Indigenous languages and written in plain language.

« To be effective and successful, outreach activities depended
on first engaging and building relationships with community
leaders.

« Specific and targeted efforts were required to ensure that
information was available to those living in more remote
locations, to those who were homeless, and to those who

were in institutional settings.

« From the standpoint of potential claimants, information
activities could have been more effective if they had been
more coordinated. While the involvement of a number of
parties and stakeholders was helpful in raising awareness
about the IAP, a lack of co-ordination and consistency may
have contributed to incomplete information or, at worst,
to misinformation, leaving potential claimants unclear as
to how the process worked and what to expect from the IAP
experience.

« Efforts could have been made to make it easier for potential
claimants in remote communities to obtain legal advice
and the assistance of counsel: for example, by more actively
encouraging and facilitating the participation of legal
counsel in Adjudication Secretariat outreach activities.
There were occasions, in complicated cases, where
adjudicators adjourned hearings and assisted a claimant
in finding counsel.

Support for Self-Represented Claimants:

* While all stakeholders recommended that claimants retain
legal counsel, the Settlement Agreement did not require
this, and included specific provisions for self-represented
claimants. Nonetheless, given the complexity of the process
and the requirement for mandatory documents, many self-
represented claimants required assistance in preparing their
claims for a hearing. The Adjudication Secretariat provided
dedicated resources to assist claimants in this process, while
not providing them with legal advice or representation at
hearings. It was an important aspect of a claimant-centred
process to recognize that self-represented claimants would
still require support and assistance, and to have the
necessary resources in place to provide this.'

153 1n 2013, Oversight Committee also initiated a project whereby they maintained a list of approved counsel willing to accept a referral from a self-represented claimant; this list was utilized by the Adjudication Secretariat in assisting self-

represented claimants who wished to contact a lawyer.
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Claimant-Centred Case Management:

Vancouver Hearing Room

« Case management needed not only to address the efficiency
and timeliness of the process, but also to maintain the focus
on the claimant. As described above, such initiatives as the
Lost Claimant Protocol and Expedited Hearings were
examples of case management approaches that met the
objectives of the process while at the same time addressing
specific needs of the most vulnerable individual claimants.

Claimant Feedback Throughout the Process:

« The high volume of cases posed significant challenges not
only to operational procedures, but also to the capacity of the
process to offer claimant-focused attention to each claim. This

Selection of Hearing Location and Gender of the Adjudicator: required continual oversight by those responsible for

administering the IAP, and benefitted from feedback from
n roviding claimants the opportunity to choose the location those directly involved in claims and hearings. In this regard,

of the hearing provided them with an important element the presence and input of claimant representatives and

of control and power, and the ability to select a place that was counsel on such bodies as the Oversight Committee and the

safe and appropriate to their individual circumstances. National Administration Committee - along with the ongoing

Accordingly, this was included in the IAP application form. outreach and community dialogue efforts by the Adjudication

However, it was not universally the case that the claimant Secretariat - provided essential information and perspectives

selected the hearing location, as some legal counsel located required to maintain and give best effect to the claimant-

hearings for their own convenience. centred approach of the IAP.

« Similarly, providing claimants the right to indicate their Information About Compensation Awards:

preference of the gender of the adjudicator in their hearing

also provided them with an element of control in the process * The IAP, combined with the Common Experience Payment,

and respect for what would make the claimant most comfortable awarded large sums of money to claimants but did not

in sharing their history. This option was also included on the IAP provide information about or access to financial management

application form signed by each claimant. It was also important services. This was a contentious issue for many. On the one

to try to ensure that there was a sufficient roster of Anglophone hand, it was important for claimants not to feel as though

and Francophone male and female adjudicators to they were being told in any way what to do with their money.

accommodate claimants’ preferences. On the other hand, while some legal counsel took on this
role, it could also have been useful to assist claimants in a

* The IAP had two designated Hearing Centres in Winnipeg and more consistent manner- perhaps through Aboriginal

Vancouver, intended to provide a safe private location designed financial institutions - in being aware of the options and

for the specific purpose of conducting an IAP, and an resources available to them for managing this money

improvement on public courtrooms or meeting rooms in hotels, according to their own wishes. Measures to provide claimants

However, the location of the Vancouver facility, co-located with with information that could help their own financial literacy

Government of Canada offices, distant from the lodging and may have been beneficial in protecting them from financial

meal sources for the claimant, and difficult to access by public abuse and in ensuring that their compensation awards were

transit, limited its value to claimants. used as they intended.™

15 On approval of the Settlement Agreement, but before its impl ion, the Indian Residential Schools Survivors' Society in British Columbia organized a series of public workshops involving health support workers, financial advisors,

legal counsel, RCMP, and others to prepare individuals and communities to deal with the expected influx of funds. In addition, information circulars were included with CEP payments to caution against abusive behavior and to urge that
complaints be lodged with the RCMP or police in abusive situations.
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Incorporating Traditional Elements and Cultural Practices:

he incorporation of traditional elements and cultural practices

was seen by many claimants as a key aspect of the IAP and one
that helped them meet the challenges of the hearing and of sharing
their histories.™ One of the important lessons of the IAP was the
extent to which judicial and quasi-judicial processes should be aware
of and sensitive to the use of traditional practices to make the process
more relevant, familiar, and helpful. This also illustrated the need for
even more frequent consultation and engagement with claimants,
residential school survivors, and their community representatives.

Providing an Alternative Approach to
Adjudicating Compensation Claims

Inquisitorial Approach:

« The inquisitorial approach to hearings provided an effective and
more sensitive means for adjudicating claims than would otherwise
be handled through traditional civil litigation, particularly when
dealing with victimized and injured persons. IAP hearings were
completely private and offered a less formal, safer, and more
respectful experience than the traditional adversarial approach.

« Parties to the IAP generally agreed that the process demonstrated
that the truth could usually be ascertained by means other than
cross-examination, competing evidence, and arguments. Overall,
an inquisitorial hearing allowed adjudicators to test the credibility
of a claim while minimizing the traumatization of the claimant
thatis inherent in any credibility-testing process.’

« Even in an inquisitorial model, claimants’ needs could be overtaken
by legal processes, attitudes, and requirements: particularly in a
process such as the IAP which was based on modified litigation.
Maintaining a non-adversarial approach required the engagement
and commitment of all parties to the process and to ensuring that
hearings were conducted with civility, respect, and a minimum of
legal technicalities. This could have been further aided by including
specific training for all hearing participants.

« Decision-makers are key to the success of any adjudicative process
and of an inquisitorial approach in particular. The IAP vested
considerable authority in the hands of individual adjudicators.

As well, the parties to the Settlement Agreement were accorded
the mandate of choosing the adjudicators who would work in
the IAP, by unanimous vote. It was therefore essential that the

155 This also featured in the ADR process.

selection criteria for adjudicators be extensive; in dealing with the
particular sensitivities of abuse, human qualities were as important
to find and nurture in decision-makers as were technical skills and
expertise. As well, it required support and training. In this regard,
ongoing training for adjudicators in conducting an inquisitorial
hearing and in questioning skills could have been beneficial in
ensuring greater consistency in the application of this approach
across all hearings.

Validating Claims:

« Ensuring that decisions and the outcomes of each claim were valid
and appropriate was essential to the integrity of the adjudicative
process and was in the interest of all parties. Absent the ability to
subpoena documents and witnesses, there needed to be other
means of assessing the validity of claims. In the inquisitorial model,
testing the credibility of claims required balancing documentary and
assessment requirements with the objectives of claimant-
centredness and timeliness. As discussed below, processes that
supported this aspect of the IAP might have been more streamlined,
while still maintaining the robustness of its credibility-testing.

Document Collection/Mandatory documents:

* Providing “mandatory documents” in advance of a hearing assisted
all parties in an inquisitorial hearing. It helped claimants, in some
instances, in recalling the incidents and extent of harms that they
suffered; defendants in understanding the validity of claims; and
adjudicators in decision-making.

* At the same time, not all pre-determined mandatory documents
may have been required for all claims. The ability to tailor further
the requirement for mandatory documents to meet the
circumstances of a claim may have streamlined and expedited the
adjudicative process.

* The volume of demand for document production overwhelmed the
organizations and individuals - ranging from single medical
practitioners to large correctional institutions and government
departments- thus considerably slowing down the adjudicative
process. As described in Chapter 5, the Adjudication Secretariat
adopted several initiatives to address this; however, it would have
been helpful to have had strategies and resources available to these
document-providing bodies from the outset, to ensure that
document production did not create a significant bottleneck
and backlog.

1% For a broader discussion on inquisitorial processes, see Laverne Jacobs and Sacha Bagley, eds., The Nature of Inquisitorial Processes in Administrative Regimes: Global Perspectives, (London: Routledge, 2016).
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Medical and Psychological Assessments: « Providing travel costs for claimants and their personal supporters
helped ensure equal access to the process, ensured that the choice
aving a single expert assessor was substantially more streamlined, of hearing location was not determined solely on a cost basis, and
less adversarial, and an easier experience for the claimant than the removed a potential source of stress for hearing participants. This
standard litigation model of having the claimant and defendant present also contributed to a more effective hearing and a healing
opposing medical or psychological opinions. experience.
« Nonetheless, claims that required an expert assessment could still take The IAP Model:
considerably longer in the adjudicative process than those that did not.
(A claimant or counsel may have decided that it was preferable to receive * In the IAP, the Indian Residential Schools Settlement Agreement
an earlier albeit reduced award than to wait several more months for an established an elaborate post-settlement adjudicative process.
expert assessment and potentially receive more compensation.) Despite a very large caseload, the IAP Model of a hearing-based,
adjudicative approach to the settlement of abuse claims was able
+ While Oversight Committee maintained a pre-approved list of to resolve tens of thousands of cases as well as provide reviews
psychological assessors from the outset, a process to streamline the and re-reviews of decisions as required. However, elements of the
selection of medical examiners was not developed until 2014. It could Model as set out in the Settlement Agreement also contributed to
have been helpful in reducing delays to have implemented such a list challenges in processing many claims expeditiously and in meeting
(including experts' availability) from the outset. time commitments.
Hearing Location and Setting: * As the Settlement Agreement emanated at least in part from class
action lawsuits, it was modeled on a civil litigation base. The IAP
« As distinct from the Courts and most quasi-judicial processes, IAP hearings Model was very detailed and particularized, with a detailed
were held in many locations selected by claimants, including remote First framework of categories for wrongs and harms and the calculation
Nations and Inuit communities, personal homes, hospitals, and prisons. of levels of compensation. As a result, the Model was complex and
Some were held outside of Canada. This demonstrated that, despite the complicated to apply and interpret, and generated considerable
obvious logistical challenges and given the necessary resources, the demand for experts to guide the process and advance claims. The
adjudicative process could be conducted in remote settings - in locations complexity of the Model also required regular engagement by the
that were convenient to the claimant rather than the Adjudication Oversight Committee, adjudicators, and all participants in the IAP to
Secretariat - within a reasonable timeframe. make the process work in as effective a manner as possible.
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Addressing Challenges Raised by Certain Types of Claims

Claims Alleging Abuse by Other Students:

laims alleging abuse by other students raised distinct

challenges and difficulties. In the IAP Model, compensation in
many of these claims required evidence that staff at the school in
question had knowledge or should have had knowledge of that type of
abuse at the time that it occurred. This requirement for evidence of
knowledge could be satisfied by an admission of that knowledge. The
Government of Canada made admissions of such knowledge after
relevant evidence or findings of adjudicators became available.™
In these circumstances, alternative mechanisms for addressing abuse
by other students may have provided for a more equal process for all
such claims, regardless of when the claim had been filed or heard.

In that context, special consideration needed to be given and
procedures applied to these types of claims. As described in Chapter 5,
the Oversight Committee's "Student on Student Admissions Project”
and resulting instructions from the Chief Adjudicator were successful
in prioritizing claims with the greatest likelihood of producing
decisions resulting in admissions of staff knowledge, that in turn could
benefit those claimants whose claims had not been decided. However,
this was notimplemented until 2013 and did not address potential
concerns arising from such cases resolved before that date. Ultimately,
temporal fairess concerns arising in those earlier cases were
addressed by the Government of Canada, outside of the IAP.

Some claims alleging abuse by other students involved people known
to each other and living in the same communities. This created
particular challenges for healing and reconciliation between
individuals or within communities. This was exacerbated by the
requirement to notify alleged perpetrators of any claims implicating
them, which could create a risk to communities even given the IAP's
promises of confidentiality. Special attention needed to be paid to
protect the identity of claimants and alleged perpetrators, and to
provide support to residential school survivors while at the same time
minimizing potential trauma at inter-personal or community levels.

Estate claims:

« With an ageing population of residential school survivors, the danger
of claimants passing away or becoming too incapacitated to participate
in a hearing meant that some would be unable to relate their personal
histories of the abuse that they suffered at the schools. It was thus vital
- through such mechanisms as the Over-65 Pilot Project and
Accelerated Hearing Process described in Chapter 5 - to ensure that

157" More than 4,500 admissions were made by Canada over the course of the IAP.

claims of the infirm or elderly were expedited to ensure that the
claimant’s testimony could be obtained as quickly as possible.

» Even with an expedited hearing process in place, some IAP claimants
passed away before their hearing took place. There were occasions in
which the Government of Canada, in addition to being the defendant,
was also required to be the administrator of the estate and the claim,
creating delays until it was able to appoint an independent
administrator.

Efficiency and Effectiveness: Ensuring Fair and Timely Progress of
Claims to Hearings and Resolution

» The IAP demonstrated that establishing a targeted adjudicative
process, as an alternative to the courts, to address particular types of
claims could provide for timelier resolution of claims than the standard
civil litigation model. In addition to being more efficient, such a
process was more effective than traditional civil litigation in providing
an opportunity to address not only the specific tort, but also healing.

It encouraged and permitted the development of processes that were
more holistic and reflected the needs of its participants.

Consistency in the treatment of claimants and in decisions was an
essential goal and required specific focus and strategies. The
effectiveness of the adjudicative process required not only that it
provided resolutions to claims, but also that it process and resolve
those claims in a fair and consistent manner. This was a particular
challenge in a process that handled a large volume of cases over
several years.

Specific strategies, checks, and balances were needed to provide
consistency while at the same time maintaining the independence
of adjudicators and ensuring that each case was resolved on its own
merits. In the case of the IAP, this was achieved in part by
mechanisms in the Settlement Agreement to allow the parties to
request reviews of decisions. It was further provided through the
Chief Adjudicator's issuance of a number of Practice Directions and
Guidance Papers on various topics to ensure that all adjudicators,
claimant counsel, and Government of Canada representatives were
operating with the same knowledge and understanding. In addition,
the Oversight Committee and its Technical Subcommittee met ona
regular basis to address and provide direction consistent with the IAP
on several more complex procedural and interpretive issues as they
arose. It was also important that ongoing opportunities were provided
for adjudicators to receive training throughout the process, and to be
able to discuss among themselves broad matters of policy and
interpretation. Actions on all of these fronts and levels were required
to support consistency and fairness throughout the process.'*®

18 Schedule D of the IRSSA specifically addressed measures to provide consistency in hearings and decisions in Section Il (m), p. 14.
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m ne item that was included in the Settlement Agreement's
recital was that the Agreement would provide finality to all
claims other than for those individuals that specifically opted out of it.
This element of finality was essential not only to the timely resolution
of claims but also to enabling the parties to move beyond litigation to
other aspects of healing and reconciliation.’”

One element of the Settlement Agreement that created a challenge to
finality - not of individual claims but of the process as a whole - was
the ability to request, under Article 12, that an additional school be
added to the Settlement Agreement. The IAP contemplated that
further research would be conducted and provided a mechanism to
consider the addition of schools. Although Article 12 included criteria
foradding a school, it did not provide specific deadlines for making
such a request or for when the Courts would need to render a
decision. As a result, some residential school survivors were only able
to file an IAP claim many years into the process. While it was
important that all former students who should have been included in
the Settlement Agreement were accorded the right to benefit from it,
this not only delayed the ultimate finality of the resolution of all
claims but also increased the likelihood that some survivors may have
become too infirm to apply or attend a hearing. To ensure finality,
specified timelines for actions that extended the process could have
been helpful.’®

« Itis unlikely if notimpossible that any model or procedural code
would have anticipated all issues related to the effective and efficient
processing of all claims. In the case of the IAP Model, governance
bodies responsible for interpreting and implementing the model had
powers and perspectives to enable them to adapt case management
and other processes to meet unanticipated challenges.

Case Management:

« Case management was, not unexpectedly, labour-intensive.
Determining the best ways to facilitate the progression of a
file required hands-on, in-depth analysis of the case and strong
communication with representatives of all parties. The timely
completion of a process of the scale and complexity of the IAP could
only be achieved with a significant focus on case management and
with dedicated human and financial resources.

« Over the course of the IAP, literally dozens of new procedures and
approaches to case management were implemented to respond

to unforeseen challenges, to changing circumstances, or to address
concerns that emerged. In order to ensure that a large volume of
claims could be addressed in a fair and timely manner, a skilled and
adaptive approach to case management was required. Mechanisms
were putin place to promote continuous review and improvements in
operational processes, and allowed the administrators to adjust
quickly and creatively.

Expedited & Accelerated Hearings:

« The IAP adopted a process of expediting hearings for claimants
with health issues that threatened their ability to attend a hearing.
During the course of the IAP, the Adjudication Secretariat extended
the expedited hearing process to those over the age of 65 to
minimize the potential that claimants' testimonies might be lost
due to il health or death. Subsequently, as described in Chapter 5,
the Qversight Committee developed an Accelerated Hearing Process
giving particular priority to elderly claimants in failing health or
with claims that had been awaiting a hearing for a longer time. This
again demonstrated the need and effectiveness of claim-by-claim
case management to ensure that these most vulnerable claimants
could proceed as quickly as possible to a hearing.

“Lost” Claimants:

» The Lost Claimant Protocol was a unique initiative aimed at ensuring
that every IAP claimant was provided the opportunity to have their
claim resolved. The number of claimants that were located and
whose claims were allowed to progress as a result of this initiative
again demonstrated the importance of particularized and innovative
case management, and for maintaining a focus on claimants and their
individual needs.

Short-Form Decisions:

» Similarly, in a process that spanned several years and addressed a
large volume of cases, there needed to be continuous exploration
of methods to ensure that the decision-making process was as timely
and fair as possible. The implementation of short-form decisions in
cases where the parties agreed on how the claim should be resolved
significantly reduced the amount of time claimants had to wait for
their compensation and provided a measure of closure for claimants
on the day of the hearing.

1% However, as a court-supervised process, judicial recourse was available in the event of a failure to apply the terms of the Settlement Agreement.
160 On July 27, 2015, the Hon. Madame Justice B.J. Brown of the B.C. Supreme Court barred any further proceedings to add an institution under Article 12 of the Settlement Agreement. The final school to be included pursuant to an Article 12
application was Kivalliq Hall in February 2017. Former students of Kivalliq Hall were given until January 25, 2020, to file an IAP application.
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Elder Gertie Pierre worked with the Indian Residential Schools
Survivors Society to help IAP claimants.

Neqotiated Settlements:

he Negotiated Settlement Process (NSP) provided an alternative

means of resolving claims in those cases where the claimant and
the defendant agreed to enter into that process. While not applicable to
allinstances, and while it did not provide the parties with an
adjudicator's decision, it often resulted in a more rapid resolution
to appropriate claims and reduced administrative costs. Short Form
Decisions and NSPs demonstrated that in certain circumstances
alternative approaches to dispute resolution saved time and money.

Ensuring that All Claims were Resolved:

« It was to be expected that in the processing and resolution of a large

volume of claims, there would be those claims that - due to their
complexity; to legal or technical issues; to their inter-relationship

with other claims; or to other process issues such as the availability of a
claimant, of an expert, of an estate administrator, or of documentation
-would not be addressed within the normal timelines and would
remain unresolved approaching the end of the process.

« In order to ensure that all claims were ultimately resolved, and that

the last claim would receive the same attention and sensitivity as the
first, it was necessary to develop a targeted strategy identifying specific
challenges to the completion of all claims and methods for addressing
those challenges. As this involved prioritizing certain claims or

revising operational procedures, this strategy had to be transparent and
developed in conjunction with all parties and governance bodies.

Governance and Oversight
Oversight Committee

« The Oversight Committee - composed of representatives of the
parties to the Settlement Agreement - was a governance body
that was neither a board of governors nor board of directors,
but rather more akin to a board of stakeholders. Given its
representative nature, it could provide checks and balances in
implementing the IAP. To be successful in that role, it required
its members to bring disparate perspectives to bear while
ultimately coming together as a collective protector of the IAP
as codified in the Settlement Agreement.

While many different constituencies were represented on the
Oversight Committee - and their representatives changed over
time - the consensus model of decision-making worked well in
most cases. That Oversight Committee debates and discussion
did not descend into factionalism was a testament to the
commitment of those representatives to the overarching
objectives of the IAP and to supporting and guiding its
resolution. It also required an Independent Chair - not
representative of any particular party - with strong skills,
sensitivity, and a facility in consensus building.

Given the large number of claims and the complexity of the
IAP Model, it was incumbent upon those responsible for the
governance of the IAP - notably the Oversight Committee and
Chief Adjudicator - to address a number of challenging
situations as they occurred. To a large extent, this was
accomplished successfully through such means as Directives
and Guidance papers from the Chief Adjudicator and decisions
by the Oversight Committee that permitted the adoption of
dozens of new procedures and process improvements.

The Courts

* As noted earlier, it was highly unlikely that any Agreement
would have been able to anticipate and address all issues that
may have arisen in its implementation. Given the complexity
of the IAP, it was essential, that governance bodies retained
authorities to respond to matters as they arose. In the IAP,
some authorities in this regard were accorded to the Oversight
Committee, while the Supervising Courts retained residual
authority over the Agreement. In practice, the residual authority
of the Courts was called upon - and the Courts were actively
involved in the interpretation and administration of the IAP -
more than had originally been anticipated, as evidenced by the
large and increasing number of Requests for Direction that were
put before the Courts. These Requests for Direction were
required to help clarify the structure and authorities of the IAP.
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u tthe same time, it should also be noted that some challenges
-such as "Administrative Splits” and the re-examination of
some “student-on-student” abuse allegations - were resolved, at
least in part, by the Government of Canada creating a process to
revisit these claims outside of the formal IAP process and without
recourse to the courts. This demonstrated the need for continued,
creative dialogue among the parties, and a shared commitment to
the fair resolution of all claims.

« In the absence of an Ombudsperson or designated individual with
the authority to receive and address internal complaints, the Courts
effectively remained the first point of access for claimants to pursue
certain issues.

Roles and Relationships of Various Governance Bodies

« In addition to the Oversight Committee and the Supervising Courts,
there were a number of other bodies that played an important role
in the governance of the IAP, including the National Administration
Committee, Court Monitor, and Chief Adjudicator. While some of
these had specific authorities set out in the Settlement Agreement
and Implementation Order, there was no specific mechanism for
providing co-ordination of governance and oversight other than the
Supervising Courts themselves, who retained final authority in the
administration of the Settlement Agreement. While there remained
strong and neutral governance of the IAP, some advantages of
potential synergies between these various bodies were perhaps
missed. In addition, while the National Administration Committee
was intended to have a superordinate governance role, it was also
tasked with the responsibility of addressing some 4,600 Common
Experience Payments; this activity, of necessity, consumed much of
the NAC's focus and attention. As a result, the Courts were called
upon with increasing frequency to resolve a number of governance
issues, such as how IAP records would be handled at the close of the
process.

The large volume of post-Settlement matters that were raised before
the Supervising Courts created an extensive commitment of judicial
resources. In this context, the creation of the role of Court Counsel
assisted in the co-ordination of these legal actions and in some
instances provided an opportunity for the mediated resolution of
issues either without or in conjunction with Court hearings. Having
Court Counsel as part of the governance structure to assist the parties
and the Courts helped to address these matters in a more timely and
coordinated manner.

16 The legal fee review process was not contained in the Settl

Actual and Perceived Independence

« Actual and perceived independence are crucial to the integrity of a
neutral adjudicative process. In the context of the IAP, there were a
number of safeguards in place to protect the independence of the
adjudicative process. Adjudicators were recruited and appointed by an
Oversight Committee composed of the parties to the Settlement
Agreement and their performance was monitored by a Chief
Adjudicator who had the exclusive authority to renew or recommend
the termination of adjudicators’ contracts and who was himself
appointed by the Oversight Committee.

« The Government of Canada was not only a defendant in the process but
also had administrative responsibility for the Adjudication Secretariat
and for providing financial and human resources in support of the IAP.
At the start of the IAP, it was difficult to envisage a body other than the
Government of Canada that had the scope, infrastructure, and resources
to undertake this responsibility. However, this led not only to some
operational challenges where the needs of the IAP did not fit squarely
within the administrative procedures of the Government, but also to the
possibility of perceptions that the IAP did not enjoy independence from
the Government of Canada.

« Given the Government of Canada's role in administering aspects of the
Settlement Agreement the maintenance of actual and perceived
independence required continued attention and vigilance, and an
appreciation at all levels of Government of the importance of this
independence.

Claimant Counsel Oversight

Claimant Counsel Legal Fees and Legal Fee Reviews:

« In the IAP, the legal fee structure for compensating claimant counsel was
largely shaped by the civil litigation/class action model. Rather than
charging a specific fee per case or an hourly rate, lawyers received fees
that were calculated as a percentage of a successful claimant's award. An
additional legal fee review process allowed adjudicators to review and, if
they so decided, reduce the fees claimed by claimant counsel.’® This
model offered several advantages. It was rooted in existing practice in the
legal profession; the percentage of an award that would be paid in legal
fees was capped and was lower than some class action norms; it provided
fora review process; and it made the Government of Canada - as
defendant - responsible for paying some or all of the legal fees for each
compensated claim.

reached by the parties but was introduced by the Courts in their approval of the Agreement.
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m owever, the IAP's legal fee structure and fee review process
were criticized on a number of levels. The fees themselves were
considered by some to be, on average, overly generous given the
lower level of financial risk and effort required to represent an IAP
claim in an inquisitorial process compared to standard civil litigation.
As such, potential legal fees were seen to have attracted some lawyers
into the IAP process who did not have experience in or commitment to
Indigenous issues in general or residential school litigation in
particular.

Allowing lawyers to charge more than the Government of Canada’s
contribution to fees (15% on top of the amount of the award) meant
that for some claimants a portion of the legal fees was deducted from
their award, leaving them with less than the amount actually awarded
in the adjudicator’s decision. In addition, claimants were required to
pay taxes on legal fees.

The legal fee review process was seen to be time consuming both

for adjudicators and claimant counsel, and delayed finality in a claim’s
resolution. It also placed neutral adjudicators in a position of ruling on
a conflict between the claimant and his or her lawyer, and put the
claimant in a position of being in conflict with her/his lawyer without
the benefit or support of legal counsel.

Overall, the structure of legal fees in the IAP raised several questions.
First, would it have been better for the process and fairer for claimants
if fees were more in line with the actual risk and uncertainty about
compensation faced by legal counsel in a process such as the IAP,
which was governed by a specific model and award matrix (in other
words, should fees have been capped at less than 30%)? Second,
should legal fees have been limited to the amount that the defendant
was obliged to pay (15% on top of the amount of the award) so that
they did not in effect reduce the award that the claimant received?

Lawyer Conduct:

« While the vast majority of the more than 600 law firms involved in the
IAP provided skilled, supportive, and sensitive service, the ethical
conduct of some claimants' legal counsel created serious
unanticipated challenges for the IAP and for claimants. This caused
considerable hardship for some claimants, and time-consuming work
for the Courts, Oversight Committee, and the Chief Adjudicator in
addressing and rectifying claimant lawyer misconduct.

« Selection and retention of a legal representative often posed the first
challenge for a claimant. For those unfamiliar with the legal process -
and particularly for those in remote locations where the pool of lawyers
was small - it could be difficult to identify a lawyer with the ability,
experience, cultural awareness, and commitment to represent a

claimant on matters of such sensitivity and importance. Partway
through the IAP process, the Oversight Committee developed an
approved list of lawyers and guidelines for claimants in selecting a
lawyer, but this was not available from the very beginning. As well,
approved counsel were not included in the Adjudication Secretariat's
community-based outreach and information-providing activities.

At various stages, several provincial Law Societies developed codes

of conduct or guidelines for lawyers working on residential school
issues, or offered professional development programs on such topics
as cultural competency training. However, these were not mandatory
for lawyers to be able to work in the IAP. As a result, not all legal
counsel were required to commit to a specific code of conduct and
practice guidelines, and to have an appropriate level of experience,
professional development and/or training. Arguably, Chief Adjudicator
and/or Oversight Committee-approved training for legal counsel could
have been made a condition of representing claimants in the IAP. As
the Truth and Reconciliation Commission observed: "The lack of
sensitivity that lawyers often demonstrated in dealing with residential
school Survivors resulted, in some cases, in the Survivors not receiving
appropriate legal service. These experiences prove the need for lawyers
to develop a greater understanding of Aboriginal history and culture
as well as the multi-faceted legacy of residential schools.”

Alternatively, other methods of providing legal representation may
have made it easier for claimants to identify and retain counsel that
were trained in and committed to appropriate approaches to working
with residential school survivors. These may have included having

an approved group of lawyers - trained in the Settlement Agreement,
the hearing process, cultural traditions, and the compensation model
- retained on contract by the Administrator of the process and made
available to claimants. Alternatively, a system of staff lawyers, with the
appropriate knowledge and experience, could have provided free legal
services for claimants. Another option might have been to provide the
necessary resources to maintain a roster of trained and experienced
"duty counsel” - either through Legal Aid Clinics or otherwise - to
represent claimants. However, such methods of providing legal
representation might have been perceived as depriving claimants

of their freedom to choose in a process that attempted to be claimant-
centred and respectful of claimants’ choices, where possible.

In the IAP, residential school survivors were able to submit a claim

and attend a hearing without a lawyer; in those cases, the Adjudication
Secretariat provided dedicated staff to assist them in submitting and
supporting their claim. These staff, however, did not attend hearings
and were not able to provide legal advice. Nonetheless, this was an
important option for those who, for whatever reason, did not want or
were not able to have legal representation.
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There were more.than 20 Indigenous Adjudicators and 3 IndigenousDCAs in the AP
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ﬂ inally, the IAP experience highlighted the need for more
available and effective oversight of legal counsel to address
instances of misconduct. For their part, claimants did not have an
accessible place or process to raise concerns. It did not prove
reasonable to expect individual claimants, largely unfamiliar with

the legal process, to be able to approach a relevant Law Society with

a complaint. As a result, the Chief Adjudicator became directly involved
in issues related to the conduct of legal counsel: an engagement that
he considered necessary in the circumstances but not ideal in terms

of maintaining adjudicative neutrality. When made aware of problems,
some Law Societies did initiate investigations but these did not prove
sufficient to address issues of misconduct. In 2014, the Courts
appointed an Independent Special Advisor to address lawyer
misconduct, but this was several years into the process and followed
instances of egregious behaviour on the part of some lawyers.

Administration
Building Operational Capacity:

* The IAP experienced many challenges related to capacity: challenges
that were heightened by the large volume of claims. Initially, there
was very little "ramp-up” time during which the Adjudication
Secretariat needed to become operational, implementation processes
and procedures developed, and adjudicators selected. This situation
was exacerbated by the existing capacity with the Government

T

-

-

—— -
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of Canada to be able to build the organization at the pace that was
required. Human Resources professionals could not meet the
demands of a rapid-growth organization that was seeking to staff
positions in locations across the country. These capacity challenges
were further compounded by the Government of Canada's
administrative procedures and rules that did not provide the flexibility
and response times required.

« Capacity issues not only affected the Secretariat, but all other
participants in the process. Some claimant counsel with very large
numbers of clients lacked the capacity to process claims in a timely
manner, or to provide each residential school survivor the attention
they required as individuals who had suffered traumatic personal
experiences. As the IAP deadline approached, many claimant
counsel of necessity turned their attention to ensuring that potential
claimants had the opportunity to submit applications, which reduced
those firms' capacity to attend hearings on behalf of other claimants.
The Government of Canada had challenges in retaining and making
Canada's representatives available to attend IAP hearings in a timely
manner. Other government departments such as Health Canada (who
provided health support workers) lacked sufficient human and/or
system resources to handle initial demands. And, over the course of
the IAP, it took several different selection processes to retain sufficient
numbers of adjudicators to meet the demand. As well, despite focused
efforts to expand Indigenous Adjudicator capacity, the number of
Indigenous Adjudicators working in the IAP remained relatively low.
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n aken together, these capacity challenges affected the timeliness
with which IAP claims could be processed, heard, and decided.
Although at its peak, the IAP was conducting more than 4,000 hearings
per year, capacity shortages anywhere in the system created bottlenecks
that affected the entire process and could have had a negative effect on
claimants awaiting resolution of their IAP claims. This was further
exacerbated when thousands of claims were submitted just prior to the
September 19,2012, IAP application deadline.

* An undertaking as complex and sensitive as the IAP was only made
possible on a daily basis by the dedication of the people who worked
in support of it. This level of engagement - combined with the particular
nature of its subject matter and its historical significance - in turn
exacted a toll on those who dedicated their time and commitment to
this issue. In particular, all those engaged in the delivery of the program
were potentially subject to vicarious trauma. Thus, support of staff was
as vital as support by staff. All organizations involved in the IAP needed
to devote effort and resources to provide training, opportunities for staff
input, and support for emotional and physical wellness.

* In the IAP, Elders provided considerable assistance in protecting the
wellness of staff. Drawing on the skills and experience of Elders not
only helped staff maintain a claimant-centred perspective but also
allowed them to benefit personally from the wisdom and sensitivity
of Indigenous community leaders.

Establishing Processes and Adjusting to Meet
Unanticipated Challenges:

* Given the complexities of the IAP Model as set out in the Settlement
Agreement, a primary challenge for the Chief Adjudicator and
Adjudication Secretariat staff was to interpret the Model and develop
the processes necessary to make it operational. This required drawing
not only on the past experiences of modified litigation and Alternative
Dispute Resolution, but also of creating new approaches, operational
procedures, and administrative structures.

* As with any process as large-scale, long-term, and complex as the IAP -
however well-intentioned and designed - unanticipated circumstances
and unintended consequences did arise. As it was not possible to plan
forall contingencies and eventualities, it was crucial to build
organizational, managerial, and staff capacity to manage change and
respond to realities as they evolved. As described earlier, the IAP
needed to implement literally dozens of administrative process
improvements to meet unanticipated challenges in order to achieve
its objectives.

« An important element of this capacity to adapt was a robust framework
for the identification, mitigation, and management of risk, including
the determination of the levels of risk that were acceptable. Risk
assessment and mitigation proved to be a more flexible and efficient
management approach in these circumstances than attempting to

control risk through rigid pre-approval and reporting requirements.
The Effects of Administrative Rules on Organizational Effectiveness:

« In addition to the issue of perceived independence discussed earlier,
the role of the Government of Canada as administrator of the IAP posed
operational and administrative challenges. Building and operating a
high-volume, operationally-focused, time-sensitive enterprise such as
the Indian Residential Schools Adjudication Secretariat required
organizational nimbleness and flexibility. Having to operate with rigid
adherence to a plethora of administrative procedures with lengthy
approval processes was inimical to efficient and effective operations.
Despite good will and hard work, the rules and regulations designed for
administering large-scale, long-term Government programs were not
conducive to managing an organization that needed to become
operational quickly and respond rapidly to changing circumstances.

Wind-down:

« Despite the pressures of building and adapting a process to resolve tens
of thousands of claims, attention also needed to be paid from an early
stage as to how the process would be brought to completion. Due to
their complexity or the time when some applications were filed, it was
inevitable that some claims took longer to resolve and remained active
right up to the end of the process. To address this, a comprehensive
Completion Strategy was developed by the Chief Adjudicator, in
consultation with the Oversight Committee and the National
Administration Committee, years before the expected end of the IAP.
This Strategy included human resources and financial projections and
logistical planning, but most importantly case management approaches
on the part of both the Adjudication Secretariat and the Government of
Canada to ensure that all claims would be resolved. As with any
planning strategy, this needed to be reviewed and revised regularly to
monitor its progress, address new issues and challenges, and
incorporate changing circumstances.

Staff considerations within the Adjudication Secretariat and the
Government of Canada were central in the wind-down phase: both the
need to treat staff fairly and transparently, and also to ensure that
sufficient resources remained at the end of the process to resolve all
remaining claims. Striking this balance was difficult, as on the one
hand staff needed to seek alternative employment as the IAP neared
completion and, on the other hand, experienced staff were required
right up to the end to address the final claims. As with any human
resources issue, this element of the completion strategy required
strong and clear communications, engagement of staff and staff
unions, and the advice of human resources professionals. In the IAP,

a commitment of continued employment was also extended to staff
occupying a small number of key positions to aid in their retention, in
order to fulfill the IAP's commitment to claimants and operational
objectives.
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Indian residential school survivor Geronimo “Fish” Henry shows the spot where he carved his name into the brick at the Mohawk Institute while he was a student at the school in Brantford, ON.

Contributing to Healing and Reconciliation

Providing an Opportunity for Residential School Survivors to Tell

their History

ﬂ or many residential school survivors, the ability to talk about
their personal experiences to an adjudicator in a safe, fair,

impartial, supportive, and culturally appropriate and respectful
hearing was a healing opportunity and a step towards reconciliation.
For many claimants, this was the first time they had spoken about
these things, and it was the beginning of a new journey. This important
step would not have been available if the process had been designed
only to provide financial compensation through a paper-based claim
process.

Validation of the Survivor’s Personal Experience

« Each compensated IAP claim not only resulted in a monetary award,
italso represented the validation of the claimant’s personal history by
an independent and neutral third party. For residential school
survivors, being able to relate their experiences and have their
histories and the harms that they suffered acknowledged, accepted,
and validated was an essential step in their personal healing.

« Conversely, as in any individual-based compensation process, there
were some claimants whose claims were not compensated, sometimes
for jurisdictional or technical reasons. In those instances, some

claimants found this difficult to accept, while others found some
benefit in the opportunity to talk about their experiences to a person
in authority who truly listened.

« Collectively, the acknowledgement of the experiences of tens of
thousands of residential school survivors was an essential step in a
broader awareness of the history of residential schools in Canada,
and toward national-level reconciliation.

Apologies

* The power of apology in the healing and reconciliation process cannot
be overstated. It may well be argued that there could not have been
restorative justice or reconciliation without expressions of remorse
and regret.

« Then-Prime Minister Stephen Harper's apology to former students of
Indian Residential Schools - recognizing the Government's
responsibility for and the consequences of the residential school
system - was seen by many as an opportunity to begin the act of
healing. IAP hearings provided an opportunity for Government and
Church representatives to apologize directly and personally to each
claimant. The Government of Canada and the relevant Church also
delivered personalized statements of apology to individual claimants
in the form of a letter if desired by the claimant. This reinforced the
validation of their histories, and was an important element of the IAP's
contribution to individual healing.
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m owever, the potential positive impact of the apology was
reduced by the fact that Church representatives rarely were
invited to or attended hearings and thus were not able to extend
this expression of remorse and responsibility. On the one hand, it
was important not to traumatize survivors by having individuals or
organizations represented at their hearing with whom the claimant
was not comfortable. On the other hand, if handled sensitively

and transparently, improved processes - such as ensuring that the
relevant Church was notified that a hearing had occurred to enable
it to provide a written apology to the claimant in a timelier manner
- could have facilitated the positive engagement of the Church.
This could not only have contributed to individual healing but could
have sent, in a stronger and more consistent way, the message that
those entities too were part of the process and wanted to play a
constructive role in reconciliation efforts.

Future Care Plans

* Most stakeholders felt that the provision of treatment following
the IAP hearing, through the Future Care Plan, was important for
claimants’ continued healing. While the pursuit of Future Care was
the choice of each individual claimant, it was important to provide
and fund an identified post-hearing treatment plan for those who
wished it. This recognized that the hearing and award were not the
culmination, but just one aspect, of the road to recovery.

In practice, though, there were several areas in which this aspect

of the IAP could have been improved. At the outset, claimants and/
or their counsel were expected to prepare future care plans without
expertise in what treatment was required and how to access it.
Some community-based programs became more difficult to find
once funding for the Aboriginal Healing Foundation ended. Also,

it was sometimes difficult to obtain adjudicator approval for future
care plans that focused on traditional healing and could not be
shown to be "equivalent” to a western-style treatment.

Also, having a single cap for future care plans for all claimants did
not take into account that people living in the North or in remote
communities would have to spend considerably more to access
some treatments than those in southern, urban areas.

Overall, the importance of the future care dimension of a hearing
and compensation program warranted more planning and
preparation of these healing plans. It could also have benefited
from a more explicit recognition of the value and validity of
traditional healing practices by not requiring such care to be the
equivalent of a recognized "western” treatment, and by allowance

for the differential costs of obtaining treatment depending on the
claimant’s location.

Individual vs. Collective Healing

* The IAP was, by intent and design, focused primarily on the
individual. It enabled individual residential school survivors to
recount their experiences and receive compensation for the harms
that were specifically done to them. Other elements of the
Settlement Agreement acknowledged that everyone who resided
ata residential school was wronged, and that the residential school
system itself - and not only those instances in which individual
students were abused - was the problem that needed to be
acknowledged and rectified. Accordingly, the Common Experience
Payment (CEP) - providing compensation to all former residential
students in recognition of the common experience and impacts
of having resided at a residential school, irrespective of whether
they also suffered harms from sexual, physical, or emotional abuse
- and the Truth and Reconciliation Commission - which organized
community-based gatherings and documented the full collective
history of residential schools - were focused more on the
community and the collective of residential school survivors. In
terms of individual and collective healing, the IAP must be
considered in the context of being only one aspect of the broader
Settlement Agreement.

At the same time, some aspects of the IAP did contribute to
collective healing. Notably, the Group IAP program was explicitly
intended to bring together community members and to
experience healing activities in their language, in ceremonies
reflective of their culture, with friends and family members.

However, Group IAP was relatively under-utilized, in part due to
limited awareness of it among claimants, and in part due to
administrative burdens in accessing it, particularly in the early
years of the IAP. Better information about this program, especially
atthe community level, and more streamlined administrative rules,
could have contributed to more collective healing opportunities.

Itis also worth noting that the Alternative Dispute Resolution
program specifically set aside money for group activities and
community-based commemoration. This group engagement
provided for shared support and healing, and a lasting legacy.
Where they occurred, commemorative community-based activities
had a strong resonance and provided opportunities for healing
and reconciliation that were not available solely through individual
hearings and redress.
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Adjudicators made a Statement of Reconciliation at a National Event of the Truth and Reconciliation commission in Edmonton.

Intergenerational Healing « Other elements of the Settlement Agreement, such as the
work of the Truth and Reconciliation Commission (TRC) and the
he powerful effect of Indian Residential Schools is well Aboriginal Healing Foundation (AHF), focused efforts directly at
known to have affected not only those who attended the intergenerational healing. However, there may have been scope to
schools but their family members, children, and grand-children. extend more explicitly aspects of the IAP process - such as the post-
Therefore, support and healing efforts needed to extend to hearing apology, future care plans, group programs, and health care
intergenerational survivors. Some elements of the IAP offered support - to family members of survivors to aid in their own healing.
this: the telephone crisis line was available to all who were affected
by residential schools, and family members could - if the claimant Public Information and Education
wanted - attend a hearing where they would have the support of
Resolution Health Support Workers and/or Elders. + Although they were all parts of the Settlement Agreement, the IAP,
TRC, CEP, and AHF operated for the most part as separate entities

* Many claimants expressed that going through the IAP had a and programs, and conducted their own outreach and information
positive impact on their families and family relationships, allowing activities. As a result, there remained some confusion among
them, often for the first time, to talk with their families about residential school survivors as to what all these elements were, and
their residential school experiences. This in turn also helped family what they were intended to offer. Better co-ordination in the
members understand the impact of the schools on the survivors, provision of information about the Settlement Agreement and all
and on themselves. Thus, the opportunity to share one's experiences of its components could have assisted residential school survivors
with family members in a supportive and validating environment in better understanding the Settlement Agreement as a whole, and
could be an important step in intergenerational healing as well. in taking full advantage of all of its elements.
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n n addition, it was important that information
about the legacy of residential schools and the
Settlement Agreement extended not only to former
students and Indigenous communities, but also to the
entire general public. Healing and reconciliation required
the awareness, acknowledgment, and understanding of
all Canadians. In the Settlement Agreement, the Truth and
Reconciliation Commission undertook considerable effort
in addressing this need for public information and
education. Much of this public information and education
work of the TRC was transferred to and remains with the
National Centre for Truth and Reconciliation. Outreach by
the IAP, as a confidential and individual-based process, was
focused more on ensuring that residential school survivors
were aware of their entitlement to file compensation
claims. At the same time, better awareness of the IAP
could have assisted the general publicin understanding
the role of compensation in healing and reconciliation,
and the importance of providing survivors the chance to
have their histories heard and validated. Unified direction
of the Settlement Agreement as a whole and co-ordination
in the provision of information about it might have
contributed to a fuller understanding of the legacy of
residential schools by all Canadians.

The Role of Compensation in Healing and Reconciliation

* One of the most complex issues emanating from the
Settlement Agreement and the IAP was understanding
the role of financial compensation in healing and
reconciliation. Many claimants noted that they did not
choose to participate in the IAP for the prospect of a
financial award, but rather that they needed to share their
personal experiences and the impact of Indian Residential
Schools. Personal and community healing could only have
occurred when the past was acknowledged in a supportive
environment. National reconciliation required not only
this acknowledgement but also an understanding of the
responsibility for and the impacts of the residential
school system.

* At the same time, it is vital to remember that the
Settlement Agreement was reached at least in part as a
method for resolving a number of class action lawsuits on
behalf of residential school survivors. While the
Settlement Agreement explicitly stated that it was not to
be construed as an admission of liability, it was a
resolution of civil litigation and as such would normally
include a compensation component.'2

Moreover, given that those class actions and individual
lawsuits existed, would it have been reasonable to expect
that the Settlement Agreement would not have included a
means of resolving them? Could healing and
reconciliation have progressed had the "wrongdoers”
apologized and established some form of publicinquiry or
truth and reconciliation process, while at the same time
continuing to deny in litigation their legal and financial
liability for those wrongs?

Compensation was a concrete way of demonstrating the
validation of and the responsibility for the residential
school experience. It was a judicially-styled and recognized
measure, and had a significant impact on individual
survivors and claimants.

At the same time, though, while the IAP was designed
to resolve civil litigation, it should also be seen as an
essential component of a broader reconciliation process.
Receiving compensation of itself could not eliminate
past harms.

This underlines the importance of those involved in the
process - adjudicators, claimant counsel, and defendants’
representatives - who had experience and training not
solely in law, litigation, and contract interpretation but also
in Indigenous issues. Their engagement enabled a more
purposive perspective to be brought to bear on the process
and on the legal, technical, and administrative issues

that arose.

162 Preamble H of the IRSSA stated that: “This Agreement is not to be construed as an admission of liability by any of the defendants named in the Class Actions or the Cloud Class Action.”
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n na similar vein, it is important to recognize that the purposes
of the Indian Residential Schools Settlement Agreement
were varied and complex. These ranged from addressing sweeping
historical issues, to achieving social justice, to assisting in individual
and collective healing, to providing individual redress, and to
resolving litigation claims and quantifying liabilities. Among and
within the parties to the Settlement Agreement, there were those
who had broad political or social perspectives and goals, and others
whose goal was to ensure that the Agreement was technically sound
and protected their legal interests. Thus, even after the agreement
was achieved, there remained the ongoing challenge of harmonizing
those voices and perspectives - both across and within organizations
- in order that the overarching objectives of the Settlement
Agreement were realized to their fullest. It was important that the
more partisan adversarial mindset that preceded the Settlement
Agreement needed to be tempered after the settlement was reached
to ensure that goodwill was maintained, that the consensus among
the parties was protected, that there were a minimum of ongoing
legal or technical distractions, and that the objectives of the
Agreement were met.

Preserving the Historical Record

* The Settlement Agreement was based in no small measure on the
importance of acknowledging and attempting to redress the impacts
of the residential school history and experience. On a societal level,
it has been widely acknowledged that without understanding and
addressing this collective past, it would not be possible either to
understand our current realities or move towards a more positive
future. Similarly, on an individual basis, many former students have
stated that only through sharing their personal residential school
experiences - with family members, elders, support workers, the
Truth and Reconciliation Commission, or in an IAP hearing - have
they been able to confront and begin to move beyond the impact of
those experiences on their lives and the lives of their children.

In the Indian Residential Schools Settlement Agreement, the
mandate for creating and preserving that historical record was given
to the Truth and Reconciliation Commission. The TRC not only
compiled millions of documents, but also gathered thousands

of first-hand accounts from residential school survivors of their

experiences at the schools and the effects of the residential schools
on their lives and the lives of their families. Much of this historical

record of the TRC was transferred to and remains with the National
Centre for Truth and Reconciliation.

The primary focus of the IAP was to determine compensation for
those students that suffered abuse at the schools. Claimants

were required to share their histories with an adjudicator, and

were promised confidentiality in that process. Many claimants in

the IAP agreed to tell of their personal experiences only after they
were promised that their privacy would be protected. Privacy also was
promised to others who were identified in claims, including adults
and students who were accused of abuse, witnesses who volunteered
to testify, and family and community members whose personal
histories may have been discussed. Anyone who was accused of
abuse was notified, if they could be identified and found. But many
had passed away or were too old or frail, or had their own reasons for
not testifying. Many of these people never knew they were
mentioned in an AP claim.

The question remained, however, as to what would be done with

the records generated in the IAP and which if any would form part
of the historical record. This question was only answered in October
2017 - years after the vast majority of IAP hearings were held - when
the Supreme Court of Canada confirmed that most IAP documents
(medical records, and so on) must be destroyed. It also confirmed
that four types of records - the IAP application, audio recordings and
transcripts of testimony, and the adjudicator's decision - must be
kept for 15 years. In that time, claimants could decide if they want
their records to be preserved.

The delay and uncertainty in knowing what would ultimately be done
with 1AP records and the effect of that on promises of confidentiality
as well as on the historical record was an ongoing source of concern
for claimants and those involved in the Settlement Agreement.

This demonstrated that it would have been preferable to have had

a clear approach to the disposition of records in place at the outset

of the process, so that all those involved - most notably survivors and
claimants - had a clear understanding of what would happen to their
personal documents, records, and histories.
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CHAPTER 9

public policy and legal initiative as

large and historic as the Independent
Assessment Process can be analyzed from
a myriad of viewpoints and measured
against a range of objectives. This report has
endeavored to set out the context for and
origins of the IAP; to describe its processes,
challenges, innovations, and results; to share
some perspectives of those responsible for
the oversight of the IAP, stakeholders, and
claimants; and to draw out lessons that can be
learned from this experience.

As part of the ground-breaking Indian
Residential Schools Settlement Agreement,
the IAP was the culmination of years of
struggle by residential school survivors

and their representatives and advocates to
obtain compensation for the wrongs that the
residential school system had inflicted. As
such, it was also an essential part of a larger
continuum of efforts to heal the wounds of the
past, move towards a broader reconciliation of
its legacy, and build a more positive future.

The experience of implementing and delivering
the IAP generated many notable aspects

that bear reflection and consideration. There
are, of course, the numbers: 38,276 claims
filed, 25,707 hearings held, $3.232 billion

in compensation awarded. The scale of the

IAP indicated not only the magnitude of

the residential school experience and the

abuse suffered in those schools, but also the
ongoing impact on contemporary Indigenous
communities and on Canada as a whole.

The management of that large volume of claims
presented challenges to all those involved in
the process, and required continuous oversight,
review, and adjustment. It demonstrated the
need for flexibility, and the vital importance

of maintaining a shared commitment to
resolving claims while keeping a firm focus

on the circumstances and experiences of each
individual claimant.

There were also many aspects of that process
itself - such as the inquisitorial approach, the
approach to expert testimony and document
production, approaches to negotiated
settlements, cultural sensitivity, and the
availability of support for claimants - that

bear further contemplation. The IAP provided

a significant alternative to traditional civil
litigation: one that attempted to provide a path
to justice that was sympathetic to the claimant’s
circumstances while respecting defendants’
rights. In that way, it demonstrated approaches
and lessons that may have broader implications
for the civil justice system.'3

However, beyond the numbers, beyond the
administrative challenges and achievements,
and beyond the procedural innovations in
giving effect to the provisions of the IAP Model,
what the Indian Residential Schools Settlement

16 The Hon. Rosalie Silberman Abella recently observed: “In a speech to the American Bar Association called The Causes of Popular Dissatisfaction with the Ad
overly fixated on procedure, overly adversarial, too expensive, too long and too out of date. The year was 1906." Rosie Silberman Abella, "Our civil justice system needs to be brought into the 21st Century", The Globe and Mail, 24 April 2020.

Agreement and the Independent Assessment
Process was truly about was people: children
who were assaulted; parents who lost their
families; survivors who somehow found a core
of strength; others who were still trying to
come to terms with their past and overcome
the harms that were inflicted; leaders of
Indigenous communities who provided
support to residential school survivors and, on
a daily basis, who address its intergenerational
impacts; Church leaders who were attempting
to reconcile their belief and their ministry
with the legacy that they bear; Government
officials who attended hearings, listened, and
apologized to former students; adjudicators
who provided a space for healing while also
trying to link that with financial compensation;
those who answered telephone calls twenty-
four hours a day, seven days a week, from
people in crisis over the residential school
experience or its memories; lawyers who
traveled to remote communities or hospitals
to provide counsel and help get justice; public
servants who spent their work days talking
with survivors about the most intimate and
troublesome aspects of their lives and helped
them navigate their way through the system;
and countless friends, family members, Elders,
and spiritual leaders, who stood with and
supported residential school survivors. The
story of the IAP was above all an amalgam of
literally tens of thousands of personal stories,
experiences, and journeys.

ion of Justice, Roscoe Pound criticized the civil justice system’s trials for being
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n t might be tempting at this stage, after the
conclusion of the IAP along with the Common

Experience Payment and the Truth and Reconciliation
Commission, to consider that the Settlement Agreement
and all that it contained is now a thing of the past.
However, it is important to remember that even in 2020,
nearly three-quarters of Canadians were living while an
Indian residential school remained in operation.’ To
Indigenous peoples, the effects of those schools on former
students, their families, and their communities remain
well-known and acutely felt. Many non-Indigenous
Canadians, however, were not even aware of the history
and legacy of Indian Residential Schools.

Recognition of the existence and impacts of the
residential school system took a significant step forward
when the then Grand Chief of the Assembly of Manitoba
Chiefs, Phil Fontaine, spoke on national television

about his personal experience in residential school. It
progressed even more when the Settlement Agreement
was announced, and when the then Prime Minister
apologized on behalf of the Government of Canada in
the House of Commons. It grew with the development by
the Aboriginal Healing Foundation of curricula on Indian
Residential Schools for use in our public schools. It was
greatly encouraged when the Truth and Reconciliation
Commission held events, provided a forum for people to
share their histories, and garnered media attention that
helped commemorate the residential schools experience.
That commemoration brought knowledge; knowledge
breeds understanding; and understanding can provide a
basis for justice, healing, and reconciliation.

There is an emerging and compelling desire to put the events of the past behind

The IAP did not share the same level of publicity as some
of these other landmark events. It was designed as an
individual compensation system and, indeed, one of its
main strengths is that it did not subject claimants to the
public exposure that they would face in a civil litigation
process. It was intended to be private, supportive, and to
offer a protected space in which people could talk about
intimate and damaging experiences in their lives. But, at
the same time, it was an integral part of the Settlement
Agreement, which in its entirety undoubtedly changed the
conversation in Canada about Indian Residential Schools.

The Settlement Agreement - and the IAP - have not
"fixed" the legacy of the residential schools. Reconciliation
is not a fait accompli, nor is it a linear process; there is
progress and there are setbacks. There have, over the

past few years, been literally thousands of media reports
related to Indian Residential Schools, not only about the
wounds of the past but also about present frustrations
and as-yet-unfulfilled hopes for the future. Perhaps most
of the work towards reconciliation still lies ahead. But

the Settlement Agreement and the IAP did represent a
concerted effort by Indigenous leaders, by Government
and Church representatives, and by residential school
survivors who shared their histories and shared of
themselves, to build the foundation on which healing and
reconciliation can grow. And that effort is replicated on a
daily basis in the motivation and commitment of those
who continue to work on these issues.

The task is historic, the challenges significant, and the
rewards immeasurable.

us so that we can work towards a stronger and healthier future ... This is a
profound commitment to establishing new relationships embedded in mutual

recognition and respect that will forge a brighter future. The truth of our common

experiences will help set our spirits free and pave the way to reconciliation.

- Indian Residential Schools Settlement Agreement, Schedule "N”

164 Statistics Canada, Population estimates on July Tst, by age and sex, Table 17-10-0005-01, April 27 2020, https://doi.org/10.25318/1710000501-eng.
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LIST OF INDIAN RESIDENTIAL SCHOOLS
SETTLEMENT AGREEMENT SCHOOLS*

St. Paul's Indian Residential School, in Cardston, AB

The site of the Shubenacadie Indian Residential School in
Nova Scotia, which closed in 1967, was designated as a
National Historic Site in 2020.

Alberta

* Assumption (Hay Lakes): Assumption

* Blue Quills (Saddle Lake, Sacred Heart,
formerly Lac la Biche): St. Paul

« Crowfoot (St. Joseph's, Ste. Trinité): Cluny

* Desmarais (St. Martin's, Wabasca Roman
Catholic): Desmarais-Wabasca

« Edmonton (formerly Red Deer Industrial):
St. Albert

* Ermineskin: Hobbema

« Fort Vermilion (St. Henry's): Fort Vermilion

« Grouard (St. Bernard's, Lesser Slave Lake
Roman Catholic): Grouard

* Holy Angels (Fort Chipewyan, Ecole des
Saints-Anges): Fort Chipewyan

« Joussard (St. Bruno's): Joussard

* Lac la Biche (Notre Dame des Victoire,
predecessor to Blue Quills) (1893 to 1898):
Lac la Biche

* Lesser Slave Lake (St. Peter's): Lesser
Slave Lake

* Morley (Stony): Morley

* Old Sun: Gleichen

« Sacred Heart: Brocket

« St. Albert (Youville): Youville

« St. Augustine (Smoky River) (1900 to 1907):
Smoky River

+ St. Cyprian's (Queen Victoria's Jubilee Home):
Brocket, Peigan Reserve

* St. John's (Wabasca Anglican/Church of
England): Wabasca

* St. Joseph's (Dunbow): High River

* St. Mary's (Blood, Immaculate Conception):
Cardston

« St. Paul's (Blood, Anglican/Church of
England): Cardston

* Sarcee (St. Barnabas): T'suu Tina

« Sturgeon Lake (St. Francis Xavier): Calais

« Whitefish Lake (St. Andrew's): Whitefish Lake

British Columbia

« Ahousaht: Ahousaht

« Alberni: Port Alberni

* Anahim Lake Dormitory (September 1968
to June 1977): Anahim Lake

» Cariboo (St. Joseph's, Williams Lake):
Williams Lake

« Christie (Clayoquot, Kakawis),:Tofino

* Coqualeetza (1924 to 1940):
Chilliwack / Sardis

» Cranbrook (St. Eugene's, Kootenay):
Cranbrook

+ Kamloops: Kamloops

* Kitimaat: Kitimaat

* Kuper Island: Kuper Island

* Lejac (Fraser Lake): Fraser Lake

* Lower Post: Lower Post

* Port Simpson (Croshy Home for Girls):
Port Simpson

« St. George's (Lytton): Lytton

« St. Mary's (Mission): Mission

» St. Michael's (Alert Bay Girls' Home,
Alert Bay Boys' Home): Alert Bay

» St. Paul's (Squamish, North Vancouver):
North Vancouver

* Sechelt: Sechelt

Manitoba

* Assiniboia (Winnipeg): Winnipeg

* Birtle: Birtle

* Brandon: Brandon

« Churchill Vocational Centre: Churchill

* Cross Lake (St. Joseph's, Jack River Annex -
predecessor to Notre Dame Hostel): Cross Lake

* Dauphin (McKay): The Pas / Dauphin

* Elkhorn (Washakada): Elkhorn

* Fort Alexander (Pine Falls): Fort Alexander

165 Includes schools listed in Schedules E and F of the Indian Residential Schools Settlement Agreement, schools added to the IRSSA through Article 12, and schools added to the IRSSA by the Courts. Source: “List of Indian Residential Schools",
List of Schools, Indian Residential Schools Adjudication Secretariat, n.d. http://www.iap-pei.ca/schools-eng.php {Listing format: School Name (alternative schools namefs) (dates if applicable): Location}
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* Guy Hill (Clearwater): The Pas, formerly
Sturgeon Landing

+ Norway House United Church: Norway House

* Notre Dame Hostel (Norway House Roman
Catholic, Jack River Hostel, replaced Jack
River Annex at Cross Lake): Norway House

* Pine Creek (Camperville): Camperville

* Portage la Prairie: Portage la Prairie

« Sandy Bay: Marius

Northwest Territories

« Akaitcho Hall (Yellowknife): Yellowknife
« All Saints (Aklavik Anglican): Aklavik
* Bompas Hall (Fort Simpson Anglican):
Fort Simpson
* Breynat Hall (Fort Smith): Fort Smith
« Federal Hostel at Fort Franklin: Déline
» Fleming Hall (Fort McPherson):
Fort McPherson
* Grandin College: Fort Smith
« Grollier Hall (Inuvik Roman Catholic): Inuvik
* Hay River (St. Peter's): Hay River
+ Immaculate Conception (Aklavik Roman
Catholic): Aklavik
* Lapointe Hall (Fort Simpson Roman Catholic):
Fort Simpson
« Sacred Heart (Fort Providence):
Fort Providence
* St. Joseph's (Fort Resolution): Fort Resolution
« Stringer Hall (Inuvik Anglican Hostel): Inuvik

Nova Scotia

* Shubenacadie: Shubenacadie

Nunavut

* Chesterfield Inlet (Turquetil Hall):
Chesterfield Inlet

« Federal Hostel at Baker Lake, Qamani'tuaq:
Qamanittuaq

« Federal Hostel at Belcher Islands: Sanikiluaq

* Federal Hostel at Broughton Island:
Qikigtarjuaq

* Federal Hostel at Cambridge Bay:
Cambridge Bay

« Federal Hostel at Cape Dorset: Kinngait

* Federal Hostel at Eskimo Point: Arviat

« Federal Hostel at Frobisher Bay (Ukkivik):
lqaluit

« Federal Hostel at Igloolik: Igloolik/Iglulik

« Federal Hostel at Lake Harbour: Kimmirut

« Federal Hostel at Pangnirtung (Pangnirtang):
Pangnirtung / Panniqtuuq

« Federal Hostel at Pond Inlet: Mittimatalik

* Federal Tent Hostel at Coppermine:
Coppermine

* Kivallig Hall: Rankin Inlet

Ontario

* Bishop Horden Hall (Moose Fort,
Moose Factory): Moose Island

* Cecilia Jeffrey (Kenora, Shoal Lake): Kenora

* Chapleau (St. John's): Chapleau

« Cristal Lake High School (September 1,1976
to June 30, 1986): Cristal Lake

» Fort Frances (St. Margaret's): Fort Frances

+ Fort William (St. Joseph's): Fort William

* Mclntosh: McIntosh

* Mohawk Institute: Brantford

* Mount Elgin (Muncey, St. Thomas):
Munceytown

* Pelican Lake (Pelican Falls): Sioux Lookout

* Poplar Hill: Poplar Hill

* St.Anne's (Fort Albany): Fort Albany

* St. Mary's (Kenora, St. Anthony's): Kenora

* Shingwauk (Wawanosh Home):
Sault Ste. Marie

* Spanish Boys School (Charles Garnier,
St. Joseph's, formerly Wikwemikong
Industrial): Spanish

* Spanish Girls School (St. Joseph's, St. Peter's,

St. Anne's formerly Wikwemikong Industrial):

Spanish

+ Stirland Lake High School/Wahbon Bay
Academy (September 1, 1971 to June 30,
1991): Stirland Lake

+ Wawanosh Home (January 1, 1879 to
August 5, 1892): Sault Ste. Marie

Québec
* Amos (Saint-Marc-de-Figuery): Amos

« Federal Hostel at George River:
Kangirsualujjuaq

* Federal Hostel at Great Whale River (Poste-de-

la-Baleine): Kuujjuaraapik / Whapmagoostui

« Federal Hostel at Payne Bay (Bellin):
Kangirsuk

» Federal Hostel at Port Harrison (Inoucdjouac,
Innoucdouac): Inukjuak

* Fort George (St. Philip's): Fort George

« Fort George (St. Joseph's Mission, Résidence
Couture, Sainte-Thérése-de-I'Enfant-Jésus):
Fort George

« Fort George Hostels (September 1, 1975
to June 30, 1978): Fort George

* LaTuque: La Tuque

* Mistassini Hostels (September 1, 1971 to
June 30, 1978): Mistassini

« Pointe Bleue: Pointe Bleue

» Sept-Tles (Notre-Dame, Maliotenam): Sept-fles

Saskatchewan

« Battleford Industrial School (December 1883
to May 1914): Battleford

* Beauval (Lac la Plonge): Beauval

* Cote Improved Federal Day School
(September 1928 to June 1940): Kamsack

« Crowstand: Kamsack

« File Hills: Balcarres

* Fort Pelly: Fort Pelly

* Gordon's, Gordon's Reserve: Punnichy

* Lebret (Qu'Appelle, Whitecalf, St. Paul's
High School): Lebret

* Marieval (Cowesess, Crooked Lake): Grayson

* Muscowequan (Lestock, Touchwood): Lestock

* Prince Albert (Onion Lake Church of England,
St. Alban's, All Saints, St. Barnabas, Lac La
Ronge): Prince Albert

* Regina: Regina

* Round Lake: Stockholm

« St. Anthony's (Onion Lake Roman Catholic):
Onion Lake

« St. Michael's (Duck Lake): Duck Lake

« St. Philip's: Kamsack

* Sturgeon Landing (Predecessor to Guy
Hill, MB): Sturgeon Landing

* Thunderchild (Delmas, St. Henri): Delmas

Yukon

« Coudert Hall (Whitehorse Hostel/Student
Residence - Predecessor to Yukon Hall):
Whitehorse

* St. Paul's Hostel (September 1920 to June
1943): Dawson City

* Shingle Point (Predecessor to All Saints,
Aklavik): Shingle Point

* Whitehorse Baptist: Whitehorse

« Yukon Hall (Whitehorse/Protestant Hostel):
Whitehorse
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Y A
IAP COMPENSATION RULES

ACTS COMPENSATION

PROVEN POINTS

SLS * Repeated, persistent incidents of anal or vaginal intercourse. 45-60
* Repeated, persistent incidents of anal/vaginal penetration with an object.

SL4 » One or more incidents of anal or vaginal intercourse. 36-44
* Repeated, persistent incidents of oral intercourse.
« One or more incidents of anal/vaginal penetration with an object.

SL3 « One or more incidents of oral intercourse. 26-35
« One or more incidents of digital anal/vaginal penetration.

« One or more incidents of attempted anal/vaginal penetration (excluding attempted digital penetration).
* Repeated, persistent incidents of masturbation.

PL * One or more physical assaults causing a physical injury that led to or should have led to hospitalization 11-25
or serious medical treatment by a physician; permanent or demonstrated long-term physical injury,
impairment or disfigurement; loss of consciousness; broken bones; or a serious but temporary
incapacitation such that bed rest or infirmary care of several days duration was required. Examples
include severe beating, whipping and second-degree burning.

SL2 « One or more incidents of simulated intercourse. 11-25
« One or more incidents of masturbation.
* Repeated, persistent fondling under clothing.

SL1 « One or more incidents of fondling or kissing. 510

* Nude photographs taken of the Claimant.

» The act of an adult employee or other adult lawfully on the premises exposing themselves.

« Any touching of a student, including touching with an object, by an adult employee or other adult
lawfully on the premises which exceeds recognized parental contact and violates the sexual integrity
of the student.

OWA * Being singled out for physical abuse by an adult employee or other adult lawfully on the premises 5-25
which was grossly excessive in duration and frequency and which caused psychological consequential
harms at the H3 level or higher.

* Any other wrongful act committed by an adult employee or other adult lawfully on the premises which
is proven to have caused psychological consequential harms at the H4 or H5 level.
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Iy APPENDIX Il

LEVEL OF CONSEQUENTIAL COMPENSATION

HARM HARM POINTS

H5 Continued harm resulting in serious dysfunction. 20-25

Evidenced by: psychotic disorganization, loss of ego boundaries, personality disorders, pregnancy
resulting from a defined sexual assault or the forced termination of such pregnancy or being required
to place for adoption a child resulting therefrom, self- injury, suicidal tendencies, inability to form or
maintain personal relationships, chronic post-traumatic state, sexual dysfunction, or eating disorders.

H4 Harm resulting in some dysfunction. 16-19

Evidenced by: frequent difficulties with interpersonal relationships, development of obsessive-
compulsive and panic states, severe anxiety, occasional suicidal tendencies, permanent significantly
disabling physical injury, overwhelming guilt, self-blame, lack of trust in others, severe post-traumatic
stress disorder, some sexual dysfunction, or eating disorders.

H3 Continued detrimental impact. 11-15

Evidenced by: difficulties with interpersonal relationships, occasional obsessive-compulsive and panic
states, some post- traumatic stress disorder, occasional sexual dysfunction, addiction to drugs, alcohol
or substances, a long term significantly disabling physical injury resulting from a defined sexual
assault, or lasting and significant anxiety, guilt, self-blame, lack of trust in others, nightmares, bed-
wetting, aggression, hyper-vigilance, anger,

retaliatory rage and possibly self-inflicted injury.

H2 Some detrimental impact. 6-10

Evidenced by: occasional difficulty with personal relationships, some mild post-traumatic stress
disorder, self-blame, lack of trust in others, and low self-esteem; and/or several occasions and several
symptoms of: anxiety, guilt, nightmares, bed-wetting, aggression, panic states, hyper-vigilance,
retaliatory rage, depression, humiliation, loss of self-esteem.

H1 Modest Detrimental Impact. 1-5

Evidenced by: Occasional short-term, one of: anxiety, nightmares, bed-wetting, aggression,
panic states, hyper-vigilance, retaliatory rage, depression, humiliation, loss of self-esteem.
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APPENDIX I f

AGGRAVATING FACTORS - ADD 5-15% OF POINTS FOR ACTAND HARM COMBINED

(ROUNDED UP TO THE NEAREST WHOLE NUMBER)

Verbal abuse

Racist acts

Threats

Intimidation/inability to complain; oppression

Humiliation; degradation

Sexual abuse accompanied by violence

Age of the victim or abuse of a particularly vulnerable child

Failure to provide care or emotional support following abuse requiring such care

Witnessing another student being subjected to an act set out on page 3

Use of religious doctrine, paraphernalia or authority during, or in order to facilitate, the abuse

Being abused by an adult who had built a particular relationship of trust and caring with the victim (betrayal)

FUTURE CARE ‘ ADDITIONAL COMPENSATION ($)
General - medical treatment, counselling Up to $10,000
If psychiatric treatment required, cumulative total Up to $15,000

CONSEQUENTIAL COMBENSATION
LOSS OF OPPORTUNITY (POINTS)
OL5 Chronic inability to obtain employment 21-25
OL4 Chronic inability to retain employment 16-20
oL3 Periodic inability to obtain or retain employment 11-15
0L2 Inability to undertake/complete education or training resulting in 6-10
underemployment, and/or unemplyment
oL1 Diminished work capacity - physical strength, attention span 1-5
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COMPENSATION POINTS ‘ COMPENSATION ($)

1-10 $5,000- $10,000
11-20 $11,000 - $20,000
21-30 $21,000 - $35,000
31-40 $36,000 - $50,000
41-50 $51,000 - $65,000
51-60 $66,000 - $85,000
61-70 $86,000 - $105,000
71-80 $106,000 - $125,000
81-90 $126,000- $150,000

91-100 $151,000- $180,000

101-110 $181,000- $210,000

111120 $211,000 - $245,000

121 ormore Up to $275,000

Proven Actual Income Loss

Where actual income losses are proven pursuant to the standards set within the complex issues track of this IAP, an adjudicator may make an
award for the amount of such proven loss up to a maximum of $250,000 in addition to the amount determined pursuant to the above grid,
provided that compensation within the grid is established without the allocation of points for consequential loss of opportunity. The amount
awarded for actual income loss shall be determined using the legal analyses and amounts awarded in court decisions for like matters.

Source: Indian Residential Schools Settlement Agreement, Schedule D, 3-6.
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IMPLEMENTATION OF IMPROVEMENTS

CATEGORY ‘ FISCALYEAR ‘

BY CATEGORY

PROCESS IMPROVEMENT

Alternative Dispute 2007-2008 Issuance of Guidance Paper (GP)-3 regarding re-opening a hearing to adjust a DR award for loss
Resolution (ADR) of opportunity
2009-2010 Development and implementation of procedures for transferring claims from ADR to IAP
Case 2009-2010 Implementation of new procedures for admitting claims to the complex track
Management

2009-2010 Processes for early track assessment of complex track claims

2009-2010 "Performance Framework" initiatives to improve tracking of claims, services standards, quality controls
and reporting mechanisms

2009-2010 Case management strategies for files "on hold" without mandatory documents over 145 days

2009-2010 Procedures to provide for a secondary review of applications within 30 days

2010-2011 Preliminary deployment of secure web-based system for Electronic Document Interchange (EDI)
to enable users electronically to transfer protected documents

2010-2011 Full implementation of EDI with access expanded to all adjudicators, 34 claimants’ counsel representing
large caseloads, and representatives of defendant Churches and Canada

2011-2013 Design, pilot project, and implementation of on-line Interactive File Management System (IFMS) to
provide real-time communication between claimants’ counsel and the Adjudication Secretariat on the
status of individual claims

2012-2013 Development of special IFMS module for use by Transition Coordinator in assignment of Blott &
Company cases

2012-2013 Development of special intensive case management procedures to assist in getting claims ready for
hearing

2013-2014 Expansion of IFMS functionality to include scheduling, post-hearing, intensive case management, and
incomplete file resolution processes

2014-2015 Oversight Committee approval of "Completion Action Plan"; Requests for Directions submitted to and
approved by Court for an Incomplete File Resolution Process (IFRP) and Lost Claimant Protocol (LCP) to
address claims that had been unable to reach resolution

2014-2015 EDI made mandatory for electronic document submission

2014-2015 Further enhancement of IFMS functionality and processes.

2015-2016 Oversight Committee and Court approval of second phase of IFRP allowing a “Special Resolution

Adjudicator” to receive submissions from the parties and make a “Resolution Direction”
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CATEGORY ‘ FISCALYEAR ‘ PROCESS IMPROVEMENT
Communications 2008-2009 Design, development of communications procedures, and launch of IAP website and Adjudication
and Outreach Secretariat intranet
2009-2010 Development of Qutreach Strategy to provide information on the IAP focusing on regions where
the number of IAP applications was low relative to the number of Common Experience Payment
applications
2009-2010 Development of improved processes for responding to claimants' telephone inquiries

2011-2012 Enhancements to IAP Info-Line processes

2011-2012 Development and implementation of notice program re. AP Application Deadline

20132014 Development and implementation of revised Qutreach Strategy

2013-2014 Development and implementation of revised Strategic Communications Plan focusing on IAP
information products for claimants, claimant counsel, stakeholders and Canadians; re-launch of the
internal staff newsletter

2014-2015 Launch of social media presence and development of social media processes

2014-2015 Development and implementation of notice program re. Lost Claimants Protocol

2015-2016 Development and implementation of Strategic Partnership Engagement Plan in disseminating
information about the IAP and in searching for lost claimants as provided in the LCP

2015-2016 Partnership with Health Canada to provide claimants’ counsel with information on services offered by
Health Support Services Program

2015-2016 Development and implementation of Post-Secondary Engagement Project to offer specially designed
information materials about the IAP to colleges and universities to contribute to indigenous studies
courses

20162018 Development and implementation of notice program re. Records Disposition

Decisions 2007-2008 Clarification of policy and procedures re. redaction of decisions

2007-2008 Oversight Committee approval of Chief Adjudicator Direction (CAD)-2 re. processes for adjudicators in
dealing with consequential loss of opportunity compensation top-ups from ADR to IAP

2008-2009 Oversight Committee approval of CAD-3r2 revising, consolidating, and clarifying policies regarding the
redaction of names in decisions

2008-2009 Issuance of GP-5 setting policy for internal reviews of adjudicators' decisions by the Chief Adjudicator

2008-2009 Process changes to expedite distribution of unredacted decisions to Canada and Churches

2008-2009 Development and implementation of database to improve content and access to existing Adjudicators’
Web-site of Decisions

2009-2010 Oversight Committee and National Administration Committee approval of PD-2 establishing the process
and procedures for issuing Short Form Decisions, followed by pilot project and full implementation

2014-2015 Expansion of Decisions Database to include the most up-to-date school history narratives, and making
these accessible to all registered legal counsel and adjudicators
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CATEGORY ‘ FISCALYEAR ‘ PROCESS IMPROVEMENT
Estate 2009-2011 Establishment of procedures and implementation of pilot projects for admitting claims of deceased
Claims claimants
2015-2016 Full Implementation of estate claims procedures
2016-2017 Formation of Estate Claims Working Group to review and revise processes
Finance and 2008-2009 Restructuring of financial systems to improve administrative efficiency

Administration
2008-2009 Process-Flow Mapping for Chief Adjudicator’s office

2009-2010 Procedures to improve security effectiveness of monitoring process for transcripts and audio cards
2009-2010 Hearings Management process review to address invoice backlog
2009-2010 Development of protocols to improve management of claims

2009-2010 Quality Assurance Assessment of application intake by Crawford

2010-2011 Implementation of quality control mechanisms for hearing logistics

2010-2012 Audits and development of action plans of core management practices of governance, risk
management, stewardship, and accountability

20132014 Development and implementation of procedures to enhance data protection and security measures;
development of adjudicator security manual

20132014 Initiative to enhance the quality and effectiveness of operational plan preparation procedures

2014-2015 Transfer of contracts to PWGSC to obtain higher funding authorities and ensure service continuity

2014-2015 Implementation of procedures identified in external consultant's Security Audit

20142016 Review and revision of processes to monitor contracts to strengthen fiscal accountability; revision of
adjudicator billing guidelines

20152016 Development with PSPC of limited tendering process for legal firms to support the Chief Adjudicator,
Executive Director, and Chair of the Oversight Committee

20152016 Development and implementation of Comprehensive Integrated Document Management System
(CDIMS) to store emails and documents

Group IAP 2007-2008 Established processes for the program

20132014 Update of Group IAP terms and conditions and redesign of Group IAP application process

2014-2015 Launch of online toolkit to assist Group Coordinators in forming groups, financial reporting, final
reporting, planning, implementing, and evaluating funded activities
Hearings and 2007-2008 Oversight Committee approval of CAD-1 setting procedures for adjudicators to flag potential movement
Hearing of a claim from ADR to IAP in certain circumstances
Scheduling

2007-2008 Oversight Committee approval of CAD-4r1 setting policy regarding responses to statements from
alleged perpetrators
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CATEGORY ‘ FISCALYEAR ‘ PROCESS IMPROVEMENT
Hearings and 2008-2009 Clarification of policy and process for selecting hearing location and implementation of new claimant’s
Hearing preference form
Scheduling . . . . . .
2008-2009 Oversight Committee approval of CAD-7 to clarify policy and procedures re. hearing transcripts
2008-2009 Series of process changes to increase efficiencies in arranging hearings
2008-2009 Development of processes to align resources through "block hearings” based on analysis of distribution

of claims by locations and law firms

2008-2009 Oversight Committee approval of CAD-6 and CAD-6r1 setting policy and procedures for scheduling
hearings for alleged perpetrators

2008-2009 Establishment of hearing targets & scheduling horizon to maximize adjudication capacity and increase
effectiveness/efficiency for scheduling hearings

2009-2010 Establishment of Winnipeg Hearing Centre to offer claimants a safe and culturally-appropriate hearing
location

2009-2010 Oversight Committee approval of GP-6 regarding preparation of Other Wrongful Acts claims

2009-2010 Implementation of new scheduling process for alleged perpetrator hearings
2009-2010 Travel policy and process changes to improve effectiveness of approval of hearing travel arrangements
2009-2010 Scheduling strategy and processes to accommodate travel and logistical challenges posed by the

Vancouver Olympics

2010-2011 Establishment of Vancouver Hearing Centre

2010-2011 Revision and clarification of policy and process for request and approval of expedited hearings,
including new "Expedited Hearing Request Form”

2011-2012 Following directions from Oversight Committee and the Courts, issuance of GP-7 setting new procedures
for hearing postponements

2011-2012 "Over 65" Pilot Project and associated processes (pre-hearing teleconferences, adjudicator-led
teleconferences)

2013-2014 "5-Day Block" Pilot Project to increase volume of hearings for claimants of same age and health status

20132014 Oversight Committee approval of initiative to minimize the impact of hearing postponements by

coordinating hearing substitutions among represented claims

20132014 Oversight Committee approval and implementation of the Accelerated Hearings Process (AHP)

20132014 New procedures re. hearings in correctional facilities to address security requirements

20132014 Extension of Hearing Postponement Policy to Negotiated Settlements

2014-2015 Oversight Committee approval of initiative to minimize impact of hearing postponements by
coordinating hearing substitutions among represented claims

2014-2015 Implementation of strategy to engage qualified, objective, and sensitive interpreters for hearings
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CATEGORY ‘ FISCALYEAR ‘ PROCESS IMPROVEMENT
Hearings and 2014-2015 Oversight Committee approval and implementation of "Over 80" initiative implemented permitting
Hearing claimants over 80 years of age to proceed to hearing in advance of mandatory document completion
Scheduling 2014-2015 Integration of AHP into other targeted initiatives to increase number of hearing-ready files

2014-2015 Expansion of the AHP to Include Self-Represented Claimants

2015-2016 Oversight Committee approval of mandatory scheduling of hearings using AHP when required

20152016 Improvements in complex track hearing scheduling processes
20152016 Issuance of GP-7r1 providing modifications to and additional details re. hearing postponement policy
Human 2007-2019 Commencing with vicarious trauma training for staff and adjudicators from the outset of the
Resources Adjudication Secretariat, the development and implementation of a range of processes and activities

aimed at protecting and enhancing the well-being of staff and a healthy work environment; further
formalized in 2011-12 with the development of an evergreen Wellness Strategy and implementation of

action plans

2013-2014 Agreement between Adjudication Secretariat and AANDC on new staffing processes to enable more
rapid filling of vacant positions

2015-2016 Development and implementation of strategies and procedures for wind-down of Adjudication
Secretariat including workforce adjustment sessions, developmental training, and skills enhancement
initiatives

2016-2017 Development and implementation of Knowledge Retention Strategy to identify areas at greatest risk,
strategies to protect information and knowledge, and to retain key staff required for completion of IAP

Legal 2009-2010 Establishment of processes for legal fee reviews and appeals of decisions
Representation

2010-2011 Issuance of GP-1r2 providing information to claimants about legal fees and requests for legal fee
reviews or challenges

2011-2012 Publication of comprehensive Desk Guide for Legal Counsel providing information on all aspects of the
IAP

2012-2013 Contingency plan to Address the removal of Blott & Co. from the IAP

2012-2013 Development of processes to encourage high quality legal representation for claimants, including
publication of information for claimants on what they have a right to expect from and how to work
effectively with their lawyer, and centralization of handling of complaints

2012-2013 Oversight Committee approval of CAD-10 re. procedures for withdrawal of legal counsel from a claim

20132014 Issuance of GP-1r3 revising guidance to adjudicators on factors to consider in legal fee reviews

2014-2015 Implementation of IAP Integrity Protocol as approved by the Court, appointing Independent Special
Advisor and establishing processes for lodging, investigating, and resolving complaints against lawyers

2015-2016 Update of Desk Guide for Legal Counsel to include various procedural and legal matters and
information on Health Support services
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CATEGORY ‘ FISCALYEAR ‘ PROCESS IMPROVEMENT
Negotiated 2008-2009 Clarification of policy and rules regarding the selection of claims and procedures for the conduct of
Settlements Negotiated Settlement Processes (NSPs)
Process 2011-2012 Changes in processes to allow earlier distribution of evidentiary packages
20132014 Oversight Committee approval of new processes for NSP-related hearing cancellations
Post-Hearing 2008-2009 Revisions of processes to increase effectiveness/efficiencies in acquiring services of medical experts
Processes
2009-2010 Process changes to increase post-hearing efficiency (assessments, transcript requests, scheduling of
hearings for witnesses or alleged perpetrators)
2010-2011 Revision of contracting model for psychological experts and Request for Proposals to manage medical
assessment contracts
2010-2011 Implementation of procedures and reports to enhance effectiveness of tracking decision status, post-
hearing submissions, and legal fee reviews
2011-2012 At the request of the Court, revision of procedures and supplemental reports to track hearing process
2015-2016 Revision of processes to improve scheduling of final submission teleconferences
2015-2016 Implementation of strategies to address post-hearing claim delays
20152016 Issuance of GP-9 establishing procedures regarding the postponement of assessments
Pre-Hearing 2007-2008 Oversight Committee and National Administration Committee approval of Practice Directive (PD)-1
Processes setting policies and procedures for preliminary case assessments of complex track claims
2008-2009 New processes to streamline mandatory document production

2008-2009 Oversight Committee and National Administration Committee approval of GP-2 providing guidance and
procedures regarding Actual Income Loss claims

2008-2009 Oversight Committee approval of CAD-5 to increase efficiencies in dealing with complex track cases
through pre-hearing teleconferences

2009-2010 Process improvements related to jurisdictional pre-hearing teleconferences

2009-2010 Memoranda of Understanding and/or development of IAP-specific processes with Alberta Corrections,
Saskatchewan Corrections, Corrections Canada, and Service Canada to improve provision of mandatory

documents
2010-2011 Development and implementation of procedures for progressing files on-hold at scheduling phase
2010-2011 Introduction of processes to work with claimant counsel to address missing mandatory documents

2011-2012 Oversight Committee approval of CAD-9 to codify procedures for resolving jurisdictional issues

2012-2013 Oversight Committee approval of GP-8 setting procedures for the withdrawal of IAP claims
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CATEGORY ‘ FISCALYEAR ‘ PROCESS IMPROVEMENT
Pre-Hearing 20132014 Revision to Schedule P processes allowing represented claims requiring Schedule P to proceed through
Processes document collection to a hearing
20152016 Revisions of pre-hearing logistics procedures to improve efficiencies
20152016 Issuance of GP-10 establishing procedures to permit adjudicators to proceed with a case despite lack of

participation by claimants in teleconferences

2016-2017 Oversight Committee approval of CAD-11 establishing deadline to appeal decisions denying admission
of claims into the IAP, and notification of non-admit decisions for lost or deceased claimants with no
estate identified

2016-2017 Oversight Committee approval of GP-8r1 revising procedures for the withdrawal of IAP claims

Self-Represented 2008-2009 Procedures & services standards for providers of support to self-represented claimants
Claimants
2009-2010 Project to ensure effective structure and processes in place to assist with document collection for self-
represented claimants
2010-2011 Pilot Project to improve document collection for self-represented claimants in the North
2010-2011 Introduction of early track assessment teleconferences for self-represented claimants

2011-2012 Contracts with the AFN and NTI to help self-represented claimants in the Arctic complete IAP applications

20132014 Pilot Project to assist self-represented claimants in finding counsel

2014-2015 Analysis of and procedures to address outstanding pre-hearing self-represented claims

2014-2015 Pilot project designed to educate self-represented claimants on the role and potential benefits of legal
counsel

2014-2015 Oversight Committee approval of list of lawyers accepting referrals of self-represented claimants

20152016 Combination of Early Track Assessment and Pre-hearing conference calls for self-represented claims in
the complex track

20152016 Project to identify barriers and assist in moving claims forward for claimants with capacity or mental
health issues

2015-2016 Project to develop adjudicator expertise in dealing with the volume of documents for self-represented
claimants produced as a consequence of the Court Direction re. St. Anne's school

20152016 Processes to assign specially-trained adjudicators where involuntarily unrepresented claimants had
been unable to retain counsel

Student-on-Student 2007-2008 Issuance of GP-4 to establish processes and mechanisms to identify and address re-openers of ADR SOS
(SOS) Claims claims

2008-2009 Oversight Committee approval of CAD-8 to clarify policy, process and options for sharing of information
re. admission of staff knowledge in SOS claims

20132014 Oversight Committee approval of strategy to enable SOS claims deemed likely to yield admissions of
staff knowledge (based on information available in the application) to be heard prior to claims which
might potentially benefit from them
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FOCUS GROUP, INTERVIEW,
AND QUESTIONNAIRE PARTICIPANTS

CLAIMANTS

Hundreds of claimants and family members participated in individual one-on-one interviews or focus groups with the research team.
The interviews were conducted confidentially; therefore, names of these participants will not be identified in this report except in cases
where they gave explicit permission to provide an attributed quote. The following are the locations of interviews and focus groups:

* Eskasoni First Nation, Nova Scotia * Stony Mountain Institution, Manitoba ~ « Kainai Treatment Centre, Blood

* Montreal, Quebec * Winnipeg, Manitoba Reserve, Alberta

* Kenora, Ontario + Saskatoon, Saskatchewan * Port Alberni, British Columbia

* London, Ontario « Cardston (Blood Tribe), Alberta « Vancouver, British Columbia

* Sault Ste. Marie, Ontario * Buffalo Sage Treatment Centre, * Behchokg, Northwest Territories
« Six Nations (Brantford), Ontario Alberta * Inuvik, Northwest Territories

* Thunder Bay, Ontario * Edmonton, Alberta * Yellowknife, Northwest Territories

PARTNERS/STAKEHOLDERS/STAFF - FOCUS GROUPS/QUESTIONNAIRES

The following partner, stakeholder, and staff groups provided information for this report through focus groups or questionnaires:

Health Support Workers:
» Eskasoni First Nation, Nova Scotia * Aboriginal Health and Wellness * SAPAATSIMA-PI| Health Centre, Alberta
* Montreal Friendship Centre, Quebec Centre of Winnipeg, Manitoba « Indian Residential Schools Survivors
* Atlosha Healing Family Services, + Saskatoon Tribal Council, Society of BC
London, Ontario Saskatchewan * Quu‘asa, Port Alberni, British
« Indian Residential Schools Support « Edmonton Institution For Women Columbia
Services of Ontario * Native Counselling Services of Alberta « Vision of Hope, Yellowknife

Cultural Support Workers/Elders/Interpreters:

» Eskasoni First Nation, Nova Scotia « Aboriginal Health and Wellness Centre < Native Counselling Services of Alberta

* Montreal Friendship Centre, Quebec of Winnipeg, Manitoba * SAPAATSIMA-PII Health Centre, Alberta

» Atlosha Healing Family Services, » Saskatoon Tribal Council, * Indian Residential Schools Survivors
London, Ontario Saskatchewan Society of BC

* Indian Residential Schools Support « Edmonton Institution for Women, * Quu'asa, Port Alberni, British Columbia
Services of Ontario Alberta « Vision of Hope, Yellowknife
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IRSAS staff patticipated igian honour ceremany,held by the Indian Residential Schools Survivors Society in Vancouver:

« Eskasoni First Nation, Nova Scotia
« Six Nations, Ontario

* Winnipeg, Manitoba

« Saskatoon, Saskatchewan

Community Leaders:

« Saskatoon Tribal Council,
Saskatchewan

« Cardston (Blood Reserve) Elders,
Alberta

« Indian Residential Schools Survivors
Society of British Columbia - Board
of Directors

* NCTR Survivor Circle

» Adjudicators (4 focus groups)

Adjudication Secretariat:

* IRSAS staff (3 focus groups)

« Health Canada RHSW Coordinators
* Health Canada National

Government of Canada:

Representatives
* Resolution Managers/Department

of Justice Representatives
(2 focus groups)

Church:

« United Church Representatives
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Claimant Counsel:

* McKiggan Hebert Lawyers, * Duboff Edwards Haight & » Cabott & Cabott, British

Nova Scotia Schachter Law Corporation, Columbia
* Eric Lépine Avocat Inc, Quebec Manitoba * Stevens & Company, British
« Carol Robitaille et Pierre Garon, ~« Troniak Law Office, Manitoba Columbia Field Law, NWT

Quebec * Aboriginal Law Group, « Daniel S. Shier Law Office,
« Carroll Law Office, Manitoba Saskatchewan Yukon

Other:
« Crawford (now called Epig) Class Action Services

INDIVIDUAL INTERVIEWS?%¢

The following are a list of individuals who were interviewed individually for the report:

Claimants - with consent to use their name:

* Laurel Curley * Rex Lumberjack * Grace Smallboy
+ Johnny Heavyshields * Andrew Reuben

Indigenous Organizations/Representatives:

» Jarred Baker, Director of Programs Alberta « Diane Maluorno, Coordinator, Vision of
Aboriginal Wellness Centre of Winnipeg, « Jill Green, Intergenerational, Ontario Hope, NWT
Manitoba * Marlene Green, Elder/Intergenerational, « |da Martin, OIRSSS, Ontario
* Mike Cachagee, OIRSSS, Ontario Ontario * Ry Moran, NCTR, Manitoba
* Claudette Chevrier, OIRSSS, Ontario * Nunavut Tunngavik Inc * Tony Rebesca, Addictions Counsel,
» Debbie Cielen, Aboriginal Wellness Centre + Joanne Hansenn, Sapaatsima-PIl Health Behchokg, NWT
of Winnipeg, Manitoba Centre, Alberta * Peter Sakaney, OIRSSS, Ontario
* Michael R. Denny, RHSW, Eskasoni, * Duane Hill, Intergenerational, Ontario * Melba Thomas, OIRSSS, Ontario
Nova Scotia * Piita Irig, NCTR Survivor Circle * Ray Thunderchild, Elder, IRSSS of BC
* Carolyn Doxtator, Intergenerational, Ontario « Janice Knighton, Coordinator IRSSS of BC * Barney Williams, NCTR Survivor Circle
* Inuit Tapiriit Kanatami (ITK) * Rex Lumberjack, Saskatoon Tribal Council, * Beverly Wise, IRS Coordinator, Saskatoon
* Kelly Eagle Tail Feather, Blood Tribe of Saskatchewan Tribal Council

1% Note: some respondents are noted twice because they represent different groups.
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AL
~ONCIL:

Oversight Committee Chair Mayo Moran (right)
with Chief Adjudicator Dan Shapiro (left).

* Les Carpenter, Inuit Organizations

* Karen Cuddy, Government of Canada
* Paul Favel, AFN

* Mitch Holash, Catholic Church

Oversight Committee:

« David Iverson, United Church

* Len Marchand, former Claimant
Counsel

* Mayo Moran, Independent Chair

« David Paterson, Claimant Counsel

« Tara Shannon, Government of
Canada

* Diane Soroka, Claimant Counsel

* Catherine Coughlan,
Government of Canada
« P. Jonathan Faulds,

National Administration Committee:

Independent Counsel
* Peter Grant, Chair
+ Kathleen Mahoney, AFN

« Jane Ann Summers,
Independent Counsel

* Brian Gover, Court Counsel
* Michael Mooney, Court Monitor

Court:

* Perry Schulman, Retired Justice
of the Court of Queens Bench

» Warren Winkler, Retired Ontario
Chief Justice
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Independent Assessment Process:

* Irene Fraser, former Manager * Michel Landry, DCA

« Ted Hughes, former Chief * Rodger Linka, DCA
Adjudicator (ADR) * Peggy Martin-McGuire,

« Jeffrey Hutchinson, former former Manager
Executive Director » Wes Marsden, DCA

* Dan Ish, former Chief Adjudicator * Delia Opekokew, DCA

* Catherine Knox, former DCA * Harold Robinson, Adjudicator

* Susan Ross, DCA

* Michael Simpson, former Manager

« Akivah Starkman, former Executive
Director

« John Trueman, former Senior
Advisor

* Lisa Weber, DCA

Truth and Reconciliation Commission:

* Dale Cunningham, Field Law < Leah Kosokowsky, Law

* Kim Murray, Executive Director * Murray Sinclair, Commissioner * Marie Wilson, Commissioner
Church:
» Cecile Fausak, United Church Anglican Church * Rev. Pat Wotton - Winnipeg
* Mitch Holash, Catholic Church * Stephen Kendall, Presbyterian * Rev. John Badertscher - Manitoba
» David Iverson, United Church Church * Rev. Jim Manly - Nanaimo, BC
* Sister Margaret Hayward, * Rev. Bill Gillis - Winnipeg * Ms. Eva Manly - Nanaimo, BC
Claimant Counsel:

« Diane Soroka, Claimant

« Brad Favel, DOJ Counsel and * Helene Laurendeau, INAC

» John Dooks, Alberta Law Society of Manitoba Counsel
Society » David Paterson, Claimant * Jane Ann Summers,
* P. Jonathan Faulds, Field Law Counsel Claimant Counsel
Government of Canada:
* Karen Cuddy, OC Rep NSP Coordinator Deputy Minister
* Mario Dion, former DM, » Frank lacobucci, Government < Tara Shannon, OC Rep
IRSRC of Canada's Negotiator for « Colleen Swords, former INAC
* Doug Ewart, former Advisor, Indian Residential Schools Deputy Minister
IRSRC Settlement Agreement * Michael Wernick, former

INAC Deputy Minister
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INDEPENDENT ASSESSMENT PROCESS:
OVERSIGHT COMMITTEE, ADJUDICATORS,
AND ADMINISTRATION

* Mayo Moran, Independent Chair

« David Paterson, Claimant Counsel
Representative

« Diane Soroka, Claimant Counsel
Representative

* Len Marchand, past Claimant Counsel Rep

* Kerry O'Shea, past Claimant Counsel Rep

« David Iverson, Church Representative
(Protestant Churches)

« Mitch Holash, Church Representative
(Catholic Entities)

Oversight Committee Members:

* James Ehmann, past Church
Representative

« Julie McGregor, AFN Representative

* Paul Favel, past AFN Representative

* Bobby Joseph, past AFN Representative

* William Wuttunee, past AFN
Representative

* Carol Brzezicki, past Indigenous
Representative

* Lucy Kuptana, Inuit Representative

* Les Carpenter, past Inuit Representative

* Rosemarie Kuptana, past Inuit
Representative

« Juliet Donnici, Canada Representative

» Karen Turcotte, Canada Representative

« Tara Shannon, past Canada Representative

« Karen Cuddy, past Canada Representative

* Luc Dumont, past Canada Representative

« Alison Molloy, past Canada Representative

* Line Pare, past Canada Representative

« James Ward, past Canada Representative

Chief Adjudicators:

* Daniel Ish * Daniel Shapiro

* Kay Dunlop
+ Catherine Knox
* Michel Landry

Deputy Chief Adjudicators:

* Rodger Linka
* Wes Marsden
* Delia Opekokew

* Susan Ross
* Lisa Weber
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* André Bachand

* Kevin E. Ball

* Susan Barber

* Evelyn J. Baxter

* Michael Bay

* Jean-Pierre Beauchesne

* Normand G (Rusty) Beauchesne

« Vivienne G. Beisel
* Ronald Gordon Bell
* Leslie Belloc-Pinder
* David Bennett

* Peggy Blair

M. Anne Bolton

* Hugh Braker

* Joan Bubbs

* Peter Burns

* Dennis Callihoo

* Ruth Campbell

* William J. Campbell
« Jack M. Chapman
* Lawrie Cherniack

« Terrance Chinn

* N. Paul Cloutier

« Jean Charles Coutu
* Paulah Dauns

« Wilfred DeGraves

* Sheila Denysiuk

* Max Dokuchie

* Arlene Doll

* Firoz R. Dossa

Adjudicators:

« Jean L. Dutil

* Paul Fraser

* Carolyn J. Frost

* Lyall Gardiner

* Matthew Garfield

* Michelle Gelfand

« Caron George

* Larry Gilbert

* Scott P. Gray

* Richard W. Grounds
* Ken Halvorson

* Silas Halyk

« Carol Ann Hart

« William Hartzog

« J. Richard Hatchette
* Maria G. Henheffer
* John C_Hill

« John (Jack) D. Hillson
* Richard Horung

* Thomas A. B. Jolliffe
* Bertha L. Joseph

* Cynthia Joseph

* Roy M. Kahle

« Kathleen Keating

* Robert Kominar

« Pamela Large-Moran
« David Garth Leitch
« J. Paul Lordon

* Paul Love

* Cheryl Macdonald

* Kelly A. MacDonald

» Dawn Marie McBride
* Hugh McCall

* Myrna McCallum

* Anne McGarry

« Jill H. Mclntyre

« Kathleen Mclsaac

« Elizabeth M. B. Mckall
« Kathleen Mell

« Joan Mercredi

« Lore Marie Mirwaldt
« John M. Moreau

* Gloria Morgan

* Jane Morley

« Teri Mosher

* Donald Murray

* Cheryl Mustard Berry
* Theodore Nemetz

* Rober Neron

« Kurt Neuenfeldt

* Patricia O'Connor

« John M. Orr

* Phillipe Patry

* Bonnie Pelletier-Maracle
* Robert Pelton

« Lawrence Richard Plenert
+ James R. Posynick

* Christopher Poudrier
« Karen Prisciak

* Joe Quarton

* Douglas Racine

* Merrilee Rasmussen
« Kabir P. Ravindra

* Pamela M. Reilly

* Yvon Roberge

« Carol Roberts

« Harold Robinson

« John P.Sanderson

* Rita Scott

* Helen G. Semaganis
* Kelly Serbu

« Dirk Silversides

« Karen L. Snowshoe
* Roxane Stanners

* Huguette St-Louis

* Troy Sweet

* lan Szlazak

* M. Gwendolynne Taylor
* Roxane Vachon

* Shirley R. Wales

* Anne Wallace

* Theresa M. Walsh

* Gavin Wood

* Milton (Mickey) Woodard
« Adrian C. Wright

* Barbara J. Yates

* Leanne Young

* Lennard Young

* Angela Zborosky

« Catherine Zuck

Adjudication Secretariat

Executive Directors:

« Jeffrey Hutchinson

« Akivah Starkman

* Shelley Trevethan
* Roger Tetreault

Hundreds of staff worked at the Adjudication Secretariat over the years. We would like to
express our gratitude to all of the staff who put in long hours and tireless work to ensure
that claimants were provided with excellent service during a very difficult time for them.
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